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Foreword 


Laurie  Fransman 


The  UK  has  long  regarded  Hong  Kong  as  a  small  but  priceless  British  jewel 
in  South  China,  particularly  once  laissez  faire  trading  policies  flourished 
in  the  Colony,  converting  it  into  a  so-called  economic  miracle. 

Initially  the  UK's  immigration  policies  within  the  Empire  were  similarly 
unrestricted.  However,  following  the  Commonwealth  Immigrants  Acts  of 
1 962  and  1 968  and  the  Immigration  Act  1 971 ,  there  was  no  longer  an  open 
door  through  which  the  people  of  the  Colony  could  enter  the  UK.  The 
British  Nationality  Act  1981  gave  formal  recognition  to  the  fact  that 
immigration  statutes  had  created  two  different  classes  of  British  subject.  In 
this  way  Hong  Kong  British  subjects  were  first  deprived  of  their  common 
law  right  of  abode  in  the  UK  and  then  renamed  Dependent  Territory 
citizens.  The  UK  then  announced  its  intention  to  return  Hong  Kong  to  China 
and  throughout  the  1980s  tightened  its  immigration  laws. 

Thinking  of  itself  as  generous  and  caring,  the  UK  then  devised  the 
Citizenship  Selection  Scheme,  intended  to  stem  the  brain  drain  by  giving 
up  to  50,000  key  people  and  their  families  the  security  of  British  citizen 
passports  to  bring  them  to  the  UK  at  any  time. 

The  Selection  Scheme  met  with  much  less  enthusiasm  than  had  been 
predicted  by  the  British.  A  million  forms  were  printed  for  use  in  the  first 
tranche,  but  only  65,623  applications  were  received.  Many  practical  causes 
were  suggested:  the  length  of  the  form,  the  questions  about  tax,  the  fear 
that  failed  applicants  might  later  be  targeted  by  the  Chinese.  The  UK 
supposed,  but  could  not  believe,  that  the  Colony  simply  wished  to  be 
Chinese  rather  than  British. 

Perhaps  they  wish  to  be  neither  and  the  rejection  of  the  Scheme  was 
symptomatic  of  the  peoples  of  Hong  Kong  having  emerged  from  a  1 50  year 
identity  crisis  as  a  nation  unto  themselves,  not  about  to  become  an  inde- 
pendent state,  but  a  nation  nonetheless.  If  so,  it  is  understandable  why  free 
British  passports  to  the  most  successful  might  be  perceived  as  an  affront 
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which  was  patronising  and  presumptuous,  even  exploitative.  Why  should 
any  nation,  let  alone  one  wielding  enormous  power  in  the  global  economy, 
suffer  further  mistreatment? 

There  are  lessons  to  be  learnt  here,  particularly  to  inform  policies  and 
predictions  during  the  run-up  to  1997  and  beyond.  The  UK's  mistreatment 
of  Hong  Kong  by  the  deployment  of  immigration  and  nationality  laws  has 
arguably  diminished  rather  than  preserved  our  own  society  and  economy. 
Further,  if  Hong  Kong  is  indeed  enjoying  a  new-found  sense  of  nationhood, 
the  patriotism  generated  would  balance  self-interest  against  the  interests  of 
the  community.  One  consequence  is  that  the  scenario  of  individuals  fleeing 
in  all  directions  when  the  going  gets  tough  becomes  less  likely. 

Coping  with  1997  is  an  extensive  and  lucid  analysis  which  identifies  the 
lessons  to  be  learnt  and  which  does  so  in  time  to  help  mould  attitudes  during 
the  critical  years  ahead.  It  should  be  read,  re-read  and  well  digested  by  all 
concerned  with  Hong  Kong's  future  and  Britain's  involvement  in  it,  be  they 
academics,  lawyers,  politicians,  economists  or  journalists.  As  the  second 
work  in  the  GEMS  series  it  confirms  the  excellence  of  that  series,  but  also 
stands  as  an  achievement  on  its  own  and  an  admirable  contribution  to  the 
Hong  Kong  debate. 


Chapter  1 

Transfer  and  immigration 
implications  for  Britain 

Werner  Menski 


During  the  early  1990s,  dramatic  events  in  the  erstwhile  USSR,  Eastern 
Europe,  the  former  Yugoslavia  and  elsewhere  have  taken  the  spotlight  off 
Hong  Kong  and  the  evolving  drama  of  its  impending  transfer  to  China  on 
30  June  1 997.  At  the  same  time,  many  books  and  articles  have  been  written 
about  Hong  Kong  in  the  recent  past,  anticipating  its  return  to  Chinese  rule 
(see  now  Cottrell,  1993;  Overholt,  1993).  Increasingly,  the  view  is  that  the 
transfer  must  be  seen  as  an  ongoing  process,  and  that  coping  with  it  is  now 
in  an  advanced  stage.  The  actual  handover  at  the  appointed  hour  will  still 
be  a  dramatic  moment  attracting  much  international  publicity,  but  most  of 
the  important  decisions  concerning  Hong  Kong's  future  have  already  been 
made. 

It  has  become  increasingly  obvious  that  the  People's  Republic  of  China 
(PRC),  claiming  ultimate  sovereignty  over  the  territory  and  treating  it  as  a 
part  of  China  to  be  re-united  in  1997,  has  played  a  growing  if  largely 
unofficial  role  in  Hong  Kong's  administration.  In  particular,  China  has 
insisted  on  meaningful  consultation  about  decisions  that  affect  the  territory 
beyond  the  transfer  date  and  the  people  of  Hong  Kong  have  already  had  a 
taste  of  what  life  after  1997  might  be  like.  This,  in  turn,  has  nurtured  the 
opinion  that  Hong  Kong's  future  inevitably  lies  in  being  an  integral  part  of 
China  and  that  is  where  the  people  of  Hong  Kong  belong. 

Britain  has  not  only  laboured  under  the  pain  of  decolonisation  but 
appears  also  to  be  making  the  process  of  transition  more  difficult  by 
refusing  to  accept  and  respect  the  Chinese  perspectives  on  Hong  Kong.  To 
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the  extent  that  China's  views  are  becoming  shared  by  the  people  of  Hong 
Kong  themselves,  Britain  is  exacerbating  its  alienation  from  them.  This 
problem  continues  while  the  present  book  goes  into  print. 

Moreover,  by  focusing  on  politics,  the  British  have  apparently  underva- 
lued the  economic  aspects  of  the  transfer  and  are  now  clearly  seen  to  be 
losing  out  on  all  fronts.  China,  on  the  other  hand,  increasingly  touted  as  the 
next  economic  superpower  (Overholt,  1993),  has  concentrated  skilfully  on 
the  strategic  role  of  Hong  Kong's  economics  and  managed  to  create 
confidence  in  the  continued  prosperity  of  Hong  Kong  by  means  that  benefit 
the  PRC  as  a  whole. 

Most  of  the  recent  literature  about  Hong  Kong  focuses  on  the  economics 
of  the  territory  or  on  the  politics  of  the  handover  negotiations.  Very  little 
attention  has  been  paid  to  legal  aspects  and  particularly  Britain's  persistent 
and  at  times  almost  frantic  attempts  to  avoid  immigration  from  Hong  Kong, 
even  at  the  cost  of  economic  self-deprivation  and  possible  international 
censure.  The  present  study  attempts  a  multi-factor  analysis  of  Britain's 
negative  approach  to  the  people  of  Hong  Kong  as  a  potential  source  of 
immigration.  The  long-established  underlying  phobia  about  mass  immigra- 
tion of  non- white  people  to  Britain  has  influenced  British  policies  on  Hong 
Kong  to  a  much  larger  extent  than  politicians  and  law  makers  would  readily 
admit.  In  turn,  some  of  the  developments  in  British  immigration  and 
nationality  law  have  a  direct  link  with  the  predicaments  of  Hong  Kong  and 
its  various  people. 

We  argue  that  Britain  has  made  a  number  of  costly  mistakes  by  distanc- 
ing itself  from  the  people  of  Hong  Kong  for  fear  of  their  potential  immi- 
gration to  Britain.  This  is  not  an  exercise  in  disparaging  the  colonial  power. 
Rather,  we  show  how  the  policies  adopted  towards  Hong  Kong  have  been 
weighted  by  the  xenophobic  fear  of  Chinese  immigration,  at  the  expense 
of  rational  policies  that  could  have  maximised  Britain's  economic  benefits 
from  the  transfer  of  Hong  Kong.  Even  at  this  late  stage  it  may  be  possible 
to  repair  some  of  the  damage.  The  concluding  section  will  discuss  the 
remaining  potential  for  remedial  action. 

Significant  damage  to  British  self-interest  has  been  done  in  two  ways. 
First,  the  awkward  combination  of  messy  and  divisive  British  nationality 
laws  and  overtly  restrictive  immigration  policies  has  directed  the  attention 
of  resourceful  Hong  Kong  personnel  and  investors  away  from  the  UK  and 
has  lost  Britain  a  great  deal  of  potential  goodwill  and  profit.  In  this  context, 
it  seems  rather  late  in  the  day  to  attempt  limited  damage  control  by 
introducing  a  new  category  of  'investor'  into  the  British  Immigration 
Rules.  The  extent  to  which  Britain  has  been  able  to  partake  in  the  human 
resources  of  Hong  Kong  has  clearly  been  more  determined  by  the  initiatives 
of  Hong  Kong  investors  themselves  than  by  official  British  encouragement. 
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It  is  probably  more  realistic  to  argue  that  there  has  been  some  investment 
in  Britain  by  Hong  Kong  emigres  despite  official  discouragement. 

Secondly,  as  recent  studies,  in  particular  Overholt  1993,  reiterate  with 
some  force,  the  economics  of  Hong  Kong  rather  than  its  politics  have 
proved  to  be  the  crucial  variable  in  the  transition  process.  As  a  result, 
China's  self-interest  has  demanded  an  approach  to  the  re-incorporation  of 
Hong  Kong  which  does  not  damage  Hong  Kong's  main  attraction,  its 
immense  profitability  as  an  international  business  centre  of  the  highest 
calibre.  Western  hubris  in  disparaging  Asian  business  acumen,  which 
neatly  parallels  central  aspects  of  immigration  xenophobia,  is  here  revealed 
as  entirely  misguided.  Hong  Kong  has  already  proved  that  it  can  do 
profitable  business  through  and  with  China,  and  within  the  region.  The 
ascendancy  of  Hong  Kong,  thus,  further  marginalises  eurocentric  strategies 
and  punishes  Western  assumptions  of  innate  superiority. 

Rather  than  benefiting  from  the  opportunities  that  the  people  of  Hong 
Kong  offer,  Britain  continues  to  emphasise  the  costs  and  liabilities  of 
immigration  and  has  repelled  potential  contributors  to  its  long-awaited 
economic  recovery.  Instead  of  seeking  to  adjust  to  new  realities,  Britain 
clings  to  old  negative  stereotypes  of  immigrants  and  immigration  and  thus 
shuts  itself  off  from  realistic  readjustments.  Other  countries  have  reacted 
fast  and  with  some  enthusiasm  to  the  economic  opportunities  offered  by 
emigration  from  Hong  Kong.  It  seems  now  that,  by  1997,  Britain  will  be 
left  with  the  scraps  and  remnants  of  the  legacy  of  Hong  Kong  that  nobody 
else  wants.  Rather  than  having  to  cope  with  dreaded  mass  immigration, 
however,  Britain  will  be  by-passed  and  further  marginalised  unless  at  least 
a  few  rectifying  policy  changes  are  made. 

*** 

The  issues  and  problems  surrounding  the  transfer  of  Hong  Kong  to  the 
authorities  of  the  People's  Republic  of  China  on  30  June  1997  will  certainly 
gain  increasing  prominence  in  the  next  few  years.  The  fateful  moment  is 
less  than  three  years  away.  How  will  the  people  of  Hong  Kong  cope  with 
what  has  been  portrayed  as  an  enormous  change?  Will  millions  wish  to 
leave  Hong  Kong  or  be  forced  to  do  so?  Will  the  world  face  another  major 
refugee  crisis  in  1997?  How  many  of  Hong  Kong's  people  will  actually 
want  to  come  and  settle  in  Britain?  These,  from  a  British  perspective  of 
concern  about  immigration,  are  some  of  the  central  questions  to  which  no 
clear  answers  are  apparent.  It  was,  thus,  easy  to  spread  alarm  and  create  an 
atmosphere  of  apprehension  about  the  costs  and  dangers  to  Britain  of 
large-scale  immigration  from  Hong  Kong. 
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We  believe  that  such  apprehensions  have  been  too  alarmist  and  quite 
misguided.  Yet  such  insecurities  could  easily  be  exploited  by  governments 
intent  onf  ortifying  immigration  controls  in  Europe.  In  Britain  particularly, 
the  obvious  danger  is  that  the  alleged  fears  about  Hong  Kong  immigration, 
floating  around  in  many  recent  publications,  will  be  used  to  legitimise 
further  restrictions  in  the  rules  on  entry  to  Britain,  making  it  more  difficult 
for  all  people  from  Asia  and  Africa  to  come  to  Britain,  even  for  a  visit. 

There  are  clear  signs  that  Britain  really  has  nothing  to  fear  from  large- 
scale  Hong  Kong  immigration.  This  is  not  armchair  speculation.  Hard 
evidence  shows  that  for  many  people  in  the  Crown  colony  or  with  interests 
in  it,  coping  with  1997  has  not  meant  waiting  to  see  what  will  happen.  As 
the  editors  of  The  Other  Hong  Kong  Report  for  1991  emphasised,  'seeking 
clarifications  of  the  unknown  and  acting  on  the  basis  of  what  is  known', 
(Sung  and  Lee,  1991:  xvii)  has  been  a  preferred  and  key  strategy.  If  that  is 
so,  the  people  of  Hong  Kong's  responses  to  economic  and  political  con- 
cerns raised  by  the  Chinese  take-over  have  already  had  to  be  developed 
years  ago  and  various  scenarios  will  have  been  played  through.  The 
processes  of  coping  with  1997  have  been  in  full  operation  for  some  time. 

Various  predictions  have  been  made  about  immigration  from  Hong 
Kong  to  Britain.  One  concerned  author  has  argued  that  not  more  than  a 
million  people  in  total  will  leave  Hong  Kong  in  the  run-up  to  1997  (Cheng, 
JYS,  1990b:  182).  However,  as  various  surveys  in  Hong  Kong  and  our 
fieldwork  show,  most  of  them  will  certainly  not  come  to  Britain.  Any  fear 
of  large-scale  immigration  of  Hong  Kong  people  to  our  'overcrowded 
island'  is  clearly  not  realistic.  Britain  has  nevertheless  been  placing  adver- 
tisements on  television  in  Hong  Kong  announcing  that  emigrants  should 
not  turn  to  the  UK.  Yet  Britain's  marginal  attractiveness  for  Hong  Kong 
residents  is  evident  from  the  fact  that  the  50,000  special  passports  set  aside 
in  1990  for  Hong  Kong  heads  of  families  were  not  even  taken  up.  Should 
there  be  dramatic  political  developments  in  Hong  Kong,  however,  could 
British  fears  about  millions  of  Chinese  immigrants  still  become  reality? 

Like  everybody  else,  we  are  unable  to  foresee  what  will  actually  happen 
on  1  July  1997  and  in  its  aftermath.  The  crystal  ball  of  Hong  Kong's  future 
refuses  to  allow  academic  clairvoyance;  at  the  same  time,  the  need  for 
crystal-ball  gazing  is  particularly  acute  in  Hong  Kong  (Mushkat,  1990:13). 
Rather  than  speculating,  we  have  collected  arguments  and  evidence  here 
to  support  the  view  that  British  fears  of  being  swamped  by  the  people  of 
Hong  Kong  are  entirely  unjustified  and  are  in  fact  harming  British  diplo- 
matic and  economic  interests.  Not  only  the  carefully  constructed  existing 
legal  framework,  but  the  economic  realities  of  Hong  Kong  and  several  other 
factors  appear  to  operate  against  a  British  mass  refugee  scenario,  despite 
lingering  apprehensions  about  Chinese  imponderables. 
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It  is  now  common  knowledge  that  the  intergovernmental  arrangements 
between  the  UK  and  the  PRC  during  the  1980s  amounted  to  diplomatic 
shadow  boxing  rather  than  meaningful  negotiations  leading  to  planned  and 
agreed  future  objectives.  Hong  Kong  papers  have  been  critical  of  these  'old 
secret'  agreements  which  even  the  present  Governor  does  not  appear  to 
respect.  In  Britain,  lingering  unease  about  the  diplomatic  processes  of  the 
1980s  has  contributed  to  the  latent  apprehensions  about  new  floods  of 
immigrants;  this  has  been  exploited  by  policy  makers  to  legitimise  further 
immigration  restrictions.  Such  links  come  as  no  surprise  in  view  of  the 
history  of  British  immigration  controls.  The  UK  appears  to  have  learnt 
very  little  from  previous  experiences  of  ending  colonial  rule  and  tends  to 
get  into  legal  panic  every  time  there  are  indications  of  potential  immigration 
involving  non-white  people. 

Concerning  Hong  Kong's  arrangements  for  1997,  the  official  argument 
would  probably  be  to  the  effect  that  'our  house  is  in  order'.  In  particular, 
politicians  have  been  keen  to  see  appropriate  precautions  to  avoid  a  major 
immigration  crisis  in  or  after  1997.  To  reiterate,  our  argument  here  is  that 
Britain  has  overplayed  the  threatening  scenarios  and  severely  damaged  its 
own  economic  interests  by  becoming  unduly  hostile  to  the  people  of  Hong 
Kong  as  potential  immigrants  to  the  UK. 


In  view  of  this  wider  context,  the  present  study  focuses  on  how  the  people 
of  Hong  Kong  have  made  sense  of  their  complex  situation  and  the  impli- 
cations of  their  strategies  for  coping  with  1997  for  Britain  itself.  Our  central 
argument  that  there  is  no  need  for  panic  and  that  apprehensions  about 
large-scale  refugee  movements  from  Hong  Kong  to  Britain  are  misplaced 
is  based  on  three  limbs: 

Firstly,  Britain  renounced  legal  responsibility  for  the  people  of  Hong 
Kong  a  long  time  ago.  Running  a  prosperous  colony  has  meant  making 
immense  profits,  rather  than  close  involvement  with,  and  loyalty  to,  the 
people  who  live  and  work  in  that  colony.  While  existing  on  mortgaged  time, 
the  colonial  regime  has  taken  a  number  of  important  legal  steps  during  the 
past  few  decades  to  ensure  that  the  people  of  Hong  Kong  could  not  simply 
claim  British  allegiance  and  come  to  the  UK  as  and  when  they  wished,  even 
at  a  time  of  crisis.  Prakash  Shah  shows  in  chapter  three  that  Britain, 
international  legal  obligations  notwithstanding,  preferred  to  reject  fun- 
damental responsibilities  for  the  people  of  Hong  Kong  decades  ago  and 
will  resist  attempts  to  be  held  responsible  following  take-over. 

This  strategy  fits  with  previous  patterns  of  British  crisis  management 
and  allows  us  to  draw  parallels  with  the  earlier  situation  of  East  African 
Asians,  in  particular  those  expelled  from  Uganda  in  1972.  Britain's  official 
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approach  to  non-white  immigrants  as  a  social  and  economic  liability  rather 
than  an  important  asset  has  been  extended  and  applied  to  the  people  of 
Hong  Kong.  But  seeing  the  resourceful  asset-creators  of  Hong  Kong  as  an 
unwanted  burden  in  Britain  is  not  only  less  than  honest,  it  also  epitomises 
the  classic  pattern  of  economic  self-deprivation.  Rather  than  promoting  an 
informed  discussion  about  the  potential  economic  benefits  of  immigration 
from  Hong  Kong  to  the  UK,  the  British  authorities  have  yet  again  followed 
a  policy  of  marginalising  immigration  as  a  negative  structural  element  in 
post-industrial  reorganisation  processes. 

It  is  no  secret  that  since  at  least  the  late  1950s,  official  British  attitudes 
to  immigration  have  been  dominated  by  racial  and  social  concerns  rather 
than  economic  calculation  (Saggar,  1992).  This  is  reflected  in  continual 
immigration  restrictions,  particularly  against  New  Commonwealth  mi- 
grants, since  the  early  1960s.  Ultimately,  this  negative  approach  has  ob- 
structed development  of  a  coherent  strategy  to  attract  important  Hong  Kong 
emigrants  to  Britain.  So,  the  countries  which  have  benefited  economically 
from  Hong  Kong  emigration  are  precisely  those  which  have  targeted 
economic  aims  linked  to  their  immigration  policies  and  which,  unlike 
Britain,  recognise  immigration  as  an  economic  asset.  One  can  of  course, 
choose  to  argue  that  Canada,  Australia  and  the  USA  are  inviting  social  and 
cultural  problems  for  years  to  come,  but  it  cannot  be  denied  that  the 
economic  benefits  of  Hong  Kong  emigration  have  been  channelled  to 
Vancouver,  Sydney  or  San  Francisco  rather  than  Liverpool,  Manchester  or 
London.  Is  this  in  Britain's  long-term  interest  or  are  we  in  fact  missing  an 
important  boat? 

The  British  academic  discussion  on  this  issue  has  rightly  been  charac- 
terised as  'curiously  disjointed'  in  a  recent  book  on  European  immigration 
policies  (Collinson,  1993:xii).  Another  recent  study  (Spencer,  1994b)  also 
calls  for  a  thorough  re-assessment  of  British  approaches  to  immigration.  A 
detailed  study  could  probably  show  that  the  restrictiveness  of  British 
immigration  policies  has  reached  pathologically  anorexic  proportions.  The 
British  economy  has,  certainly  in  comparison  with  other  European  coun- 
tries, been  deprived  of  the  potential  for  growth  and  development  by  unduly 
strict  immigration  policies,  which  continue  to  have  negative  economic 
effects.  The  comparison  with  German  policies  may  be  particularly  instruc- 
tive; the  economic  benefits  accruing  to  the  state  from  added  immigration 
can  now  be  calculated  (see  Spencer,  1994a  and  Menski,  1994).  In  fact, 
awareness  of  the  profits  accruing  from  immigration  appears  to  have  per- 
suaded German  policy  planners  that  any  social  costs  arising  from  immigra- 
tion can  be  paid  for  by  the  very  profits  contributed  by  immigrants  to  the 
national  economy.  In  contrast,  the  British  policies  look  xenophobic,  exclu- 
sionary and  anorexic. 
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Britain's  message  has  not  been  lost  on  the  people  of  Hong  Kong,  who 
have  been  left  in  no  doubt  that  they  are  unwelcome.  Apparently,  few 
contemplate  moving  directly  to  Germany  or  other  continental  countries, 
but  Canada,  Australia  and  the  USA  have  openly  touted  for  recruits  from 
among  the  economic  and  social  elites  of  Hong  Kong  and  made  big  catches 
that  eluded  Britain.  Having  attracted  large  numbers  of  economically  active 
and  resourceful  immigrants  from  Hong  Kong,  these  countries  are  clearly 
benefiting  from  the  impending  transfer  of  the  Crown  colony  to  the  Chinese 
authorities  in  numerous  ways,  while  Britain  appears  set  to  become  a 
multiple  loser  from  the  events  of  1997. 

The  British  obsession  with  shutting  out  Hong  Kong  immigrants  has  had 
more  direct  effects  on  the  people  of  Hong  Kong.  Since  our  study  focuses 
on  how  they  have  been  coping  with  the  impending  transfer  of  power,  we 
have  considered  their  strategies  to  safeguard  economic  well-being,  social 
status  and  political  freedoms.  Much  has  been  written  about  this  from 
various  perspectives.  We  add  some  important  insider  observations,  show- 
ing how  unlikely  it  is  that  many  Hong  Kong  people  will  simply  turn  to 
Britain  one  day,  be  it  in  1997  or  thereafter. 

The  second  major  argument  or  limb,  then,  is  that  public  opinion  in  Hong 
Kong  —  no  doubt  influenced  by  legal  realities  —  does  not  regard  the  UK 
as  a  desirable  place  of  abode.  There  would  need  to  be  considerable  pressure 
to  make  the  people  of  Hong  Kong  change  their  minds  and  opt  for  Britain. 
Derek  Gobel,  who  lives  and  works  in  Hong  Kong,  has  produced  fieldwork- 
based  evidence  in  chapter  four  which  shows  that  the  overwhelming 
majority  of  his  respondents  wished  to  stay  in  Hong  Kong  after  July  1997. 
Among  those  who  expressed  preference  for  moving  abroad,  very  few 
ranked  the  UK  highly.  These  findings  are  in  line  with  other  surveys  and 
strengthen  the  argument  that  only  a  minuscule  number  of  Hong  Kong 
residents  would  wish  to  settle  in  Britain.  So  the  British  exclusionary 
policies  look  ridiculously  overplayed,  excessively  cautious,  and  hardly 
show  the  country  in  a  positive  light. 

Added  to  the  legal  and  social  factors  working  against  large-scale  immi- 
gration to  the  UK  from  Hong  Kong  we  argue,  thirdly,  that  the  continued 
economic  prosperity  of  Hong  Kong  has  inspired  a  measure  of  confidence 
in  the  future  which  many  individuals  are  balancing  against  concerns  about 
the  transfer  of  power  to  the  PRC  and  fear  of  possible  hardship  under 
Chinese  rule.  While  the  UK  is  clearly  not  seen  as  a  land  of  milk  and  honey, 
contradicting  our  own,  self-flattering  image  of  Britain  as  a  migration 
'honeypot',  there  appears  strong  opinion  in  Hong  Kong  that  the  Chinese 
authorities  will  not  destroy  the  golden  goose  (Wilson,  1990:208)  about  to 
come  their  way.  Rather,  they  will  seek  to  maximise  its  economic  benefits 
to  the  PRC  as  a  whole.  Already,  the  economic  integration  between  mainland 
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China  and  Hong  Kong  has  become  so  intense  that  the  political  changes 
alone  will  not  —  barring  unpleasant  incidents  —  drive  the  economically 
active  and  mobile  sections  of  Hong  Kong's  population  to  overseas  desti- 
nations. This  point  is  emphasised  and  elaborated  by  the  economist  in  our 
team  of  researchers,  Jean-Francois  Destexhe,  who  has  first-hand  experi- 
ence of  Hong  Kong.  His  research,  produced  originally  as  a  dissertation  for 
a  university  in  Belgium,  has  concentrated  on  the  economic  factors  which 
will  tend  to  keep  the  Hong  Kong  people  where  they  are,  helping  them  to 
cope  with  the  changes  of  1997  and  their  consequences. 


This  study  is  not  concerned  here  with  what  could  have  been  done  to 
strengthen  Britain's  economic  position  and  benefit  from  the  impending 
transfer.  As  indicated,  our  primary  focus  is  on  the  people  of  Hong  Kong 
and  their  strategies  of  coping  with  1997.  Accordingly,  we  turn  first  to  their 
factual  and  legal  conditions  under  colonial  rule  and  in  the  run-up  to  1997, 
considering  also  the  implications  that  these  factors  have  on  strategies  for 
adjusting  to  the  impending  transfer  of  power. 

Jean-Francois  Destexhe  starts  the  following  background  chapter  with  a 
brief  discussion  of  salient  facts  about  Hong  Kong,  to  round  out  the  picture 
and  to  emphasise  a  number  of  points  relevant  to  our  later  debates.  His 
analytical  account  supports  the  argument  that  the  countdown  for  Hong 
Kong  1997  started  a  long  time  ago,  some  would  even  say,  when  the  Crown 
colony  was  created.  Given  the  nature  of  that  agreement,  challenged  by  the 
Chinese  as  an  unequal  treaty,  Britain  could  not  expect  to  be  in  control  of 
Hong  Kong  for  ever,  anyway.  As  the  borrowed  time  ran  out,  hectic 
diplomatic  activity  during  the  1980s  prepared  the  formal  mechanisms  for 
the  take-over  arrangements  in  1 997  and  propelled  private  arrangements  for 
coping  with  them. 

From  the  discussion  of  those  background  factors  flows  a  detailed  legal 
analysis  by  Prakash  Shah  in  chapter  three,  which  concentrates  on  the  effects 
of  British  nationality  and  immigration  policies  and  laws  on  the  people  of 
Hong  Kong.  The  planned  and  systematic  exclusion  of  the  British  subjects 
of  Hong  Kong  from  the  benefits  of  full  British  citizenship  is  a  major  focal 
point  of  his  discussion.  To  what  extent  have  the  existing  legal  arrangements 
satisfactorily  pre-empted  a  British  immigration  crisis  in  1997?  Should  one 
still  expect  a  huge  outflow  of  persons  from  Hong  Kong  at  any  time,  linked 
to  dramatic  political  and/or  economic  developments  that  force  the  people 
of  Hong  Kong  to  make  clear  decisions  about  emigration?  This  mass-flight 
scenario  conjures  up  images  of  the  plight  of  the  Ugandan  Asians  in  1972, 
whose  similar  legal  position  vis-a-vis  British  citizenship  and  immigration 
law  is  discussed  here  in  some  detail. 
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Chapter  three  also  provides  a  complex  analysis  of  British  attempts  to 
keep  Hong  Kong  key  personnel  in  the  Crown  colony  by  offering  settlement 
rights  in  Britain  under  the  1990  British  Nationality  Hong  Kong  Selection 
Scheme.  Designed  as  a  fall-back  insurance  policy,  this  British  strategy  has 
apparently  not  been  well  received  by  the  Hong  Kong  Chinese,  who  have 
not  exactly  fallen  over  themselves  to  use  this  legal  device  to  obtain  the  right 
of  settlement  in  Britain.  This  supports  our  argument  that  even  the  people 
of  Hong  Kong  whom  the  British  were  prepared  to  accept  have  now 
expressed  reservations,  typically  through  actions  rather  than  words,  about 
the  trust  anyone  might  have  in  a  scheme  of  carefully  designed  exclusionary 
rules  with  discretionary  exceptions. 

Despite  the  obvious  similarities  to  the  earlier  predicaments  of  the  East 
African  Asians,  there  is  an  important  difference  to  earlier  refugee-produc- 
ing situations  which  cannot  be  overlooked  here.  China,  far  from  wishing 
to  expel  the  people  of  Hong  Kong,  claims  most  of  them  as  her  own  people. 
The  people  of  Hong  Kong  are  seen  as  nationals  of  China,  included  in  the 
special  category  of  Hong  Kong,  Macau  and  Taiwan  Compatriots.  From 
an  official  legal  perspective,  as  of  1  July  1997,  most  residents  of  Hong  Kong 
will  simply  be  incorporated  into  the  PRC  and  subject  to  its  legal  and 
political  authority.  There  may  be  worries  about  underground  activities,  the 
legality  of  popular  demonstrations,  opposition  to  the  physical  take-over  and 
resistance  from  the  new  semi -democratic  structures  in  Hong  Kong,  but 
legally  the  position  is  very  clear:  Regarding  the  people  of  Hong  Kong,  with 
few  exceptions,  as  its  own  citizens,  China  will  cope  with  1 997  by  preparing 
to  face  their  apprehensions  about  political  freedoms  and  economic  liberties 
as  presently  guaranteed  in  the  'unrestrained  capitalism'  (JCWI,  1985:8)  of 
the  colony.  So  far,  the  PRC  has  been  sending  clear  signals  that  it  is  willing, 
albeit  within  limits,  to  respect  the  special  economic  position  of  Hong  Kong. 
This  has  been  made  much  easier,  and  is  considerably  more  credible,  as  a 
result  of  economic  liberalisation  policies  within  the  PRC  itself.  One  recent 
study  emphasises  forcefully  that  China  needs  Hong  Kong  and  its  resources 
in  order  to  become  a  major  economic  superpower  (Overholt,  1993). 

Chapter  four  discusses  important  aspects  of  the  effects  of  the  impending 
take-over  on  the  people  of  Hong  Kong.  We  consider  the  evidence  that 
confidence  in  the  future  of  the  existing  economic  and  political  system  has 
been  fluctuating  and  that  many  Hong  Kong  families  have  accordingly  used 
private  strategies  to  safeguard  their  interests  beyond  the  point  of  the 
take-over.  While  this  is  obviously  not  a  new  strategy  in  Hong  Kong,  and  is 
followed  by  individuals,  families  and  companies  alike,  the  current  inse- 
curities have  made  such  dispersal  tactics  more  attractive  and  more  visible. 
In  a  good  many  cases,  this  has  meant  securing  the  right  to  settle  in  another 
country,  where  possible  even  without  taking  up  residence  in  the  new 


COPING  WITH  1997 

domicile.  The  most  prominent  strategy  appears  to  be  for  key  members  of 
families  to  secure  overseas  settlement  rights  as  individuals,  with  the  aim 
of  using  family  reunification  rules  later,  should  an  emergency  arise.  There 
is,  thus,  far  less  dramatic  movement  away  from  Hong  Kong  than  some 
commentators  expected,  but  the  scene  is  set  for  large-scale  emigration  as 
an  eventuality.  Central  to  our  arguments  in  the  present  book  is  the  fact  that 
these  emigration  strategies  largely  by-pass  Britain.  This  is  confirmed  by 
our  fieldwork  evidence  from  Hong  Kong  which  shows  that  few  people 
actually  wish  to  leave  Hong  Kong  and  that,  as  indicated,  Britain  is  not  at 
all  a  favoured  destination. 

But  what  if  we  are  going  to  see  not  simply  a  transfer  to  a  different 
political  master,  but  fundamental  economic  changes?  Is  it,  as  we  are 
sometimes  led  to  believe,  wiser  to  expect  a  dramatic  transformation  not 
only  of  the  political,  but  also  of  the  economic  parameters  of  life  in  Hong 
Kong?  Or  are  we  in  Britain  being  frightened  by  our  own  preconceived 
notions,  dishonest  politicians  and  less  than  full  reports  in  the  press,  into 
believing  that  the  benign  colonial  rule  of  capitalism  in  Hong  Kong  can  be 
followed  only  by  disaster?  What  do  the  people  of  Hong  Kong  think  about 
this? 

These  are  complex  questions  to  which  only  time  can  provide  full 
answers.  The  signals  received  so  far  have  indeed  been  conflicting.  Recent 
developments  in  the  PRC  conveyed  contradictory  messages  and  reflect 
much  debate  and  internal  tension,  essentially  between  a  tenacious  sticking 
to  communist  ideologies,  which  may  be  seen  as  political  conservatism,  and 
surprising  open-mindedness  about  capitalist  development  strategies  in  the 
economic  field  and  economic  reformism.  The  introduction  to  a  recent 
edition  of  the  Other  Hong  Kong  Report  (Sung,  1991c:  xxiv)  poignantly 
observes  that  'China  has  been  vacillating  between  economic  pragmatism 
and  political  fanaticism  for  the  last  four  decades'.  It  may  well  be  that  the 
Chinese  blend  of  Marxism  and  Confucianism  is  able  to  achieve  a  successful 
marriage  between  time-honoured  theoretical  Marxist  principles  and  the 
practical  necessities  of  economic  development  for  the  largest  national 
population  on  earth. 

The  people  of  Hong  Kong  have  apparently  made  up  their  own  minds 
about  strategies  for  facing  1997.  From  the  Hong  Kong  perspective,  with 
which  most  of  our  fieldwork  was  concerned,  the  major  questions  relate  to 
anticipated  changes  in  the  political  and  economic  spheres  respectively, 
though  the  two  are  interlinked.  The  difficult  situation  has  been  pointedly 
summed  up  by  a  leading  academic  from  the  Chinese  University  of  Hong 
Kong,  expressing  a  measure  of  optimism  which  we  found  largely  con- 
firmed: 
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The  paradox  of  the  future  of  Hong  Kong  is  that  the  political  side  of  the 
picture  looks  gloomy  but  the  economic  side  of  the  picture  looks  bright 
(Sung,  1991a:l). 

This  mixture  of  optimism  and  pessimism,  generating  considerable  inse- 
curity, but  tending  to  move  much  more  towards  the  optimistic  in  the  early 
1990s,  has  propelled  the  momentum  for  forward-planning  strategies  in 
Hong  Kong  beyond  1997.  While  there  appears  to  be  plenty  of  evidence 
indicating  economic  growth  irrespective  of  the  impending  transfer  of 
power,  there  is  also  much  apprehension  about  the  potential  loss  of  political 
freedoms  and  the  danger  of  human  rights  abuses. 

The  people  of  Hong  Kong,  therefore,  are  torn  between  their  economic 
interests  in,  and  manifold  loyalties  to,  the  place  they  were  born  in,  or  came 
to,  and  their  fears  of  repression  after  June  1997.  The  strategies  of  coping 
with  this  stressful  tension  vary  from  individual  to  individual,  and  between 
families,  as  Derek  Good's  fieldwork,  in  particular,  reveals.  Many  residents 
of  Hong  Kong  are  apparently  prepared  to  stay  in  Hong  Kong  or  see  no 
viable  option,  come  what  may.  What  is  not  so  apparent  is  that  the  nearly 
six  million  people  of  Hong  Kong  include  many  who  have  already  acquired 
residence  rights  in  another  country  and  may  leave  Hong  Kong  at  short 
notice  if  the  political  situation  should  deteriorate.  It  could  be  argued  that 
the  increasing  number  of  such  people,  many  of  whom  are  in  key  positions, 
probably  puts  more  pressure  on  Beijing  to  respect  the  sensibilities  of  Hong 
Kong  and  to  work  out  mutually  acceptable  compromises.  Indeed,  in  the 
run-up  to  1 997,  many  people  who  appear  to  be  leaving  Hong  Kong  are  in 
fact  temporary  emigrants  who  might  return  after  securing  their  settlement 
rights  abroad.  The  statistics  of  people  entering  Hong  Kong  thus  include  a 
substantial  number  of  returnees  who  have  secured  citizenship  and  residence 
rights  in  countries  such  as  Canada  or  Australia,  but  obviously  intend  to  stay 
in  Hong  Kong  as  long  as  possible. 

To  reiterate,  what  is  most  relevant  to  this  book  is  that  such  individual 
strategies  have  largely  by-passed  Britain.  What  little  Britain  has  done  to 
attract  some  of  the  key  people  of  Hong  Kong  seems  not  to  have  been 
perceived  as  action  in  good  faith.  The  gulf  of  distrust,  deepened  by  the  way 
in  which  legal  measures  have  been  framed  by  the  colonial  authorities, 
cannot  be  made  to  disappear.  The  people  of  Hong  Kong  have  drawn  their 
own  conclusions  and  shaped  their  processes  of  coping  with  1997  accord- 
ingly. Not  surprisingly,  a  recently  published  study  by  an  American  expert 
(Overholt,  1993)  observes  a  new  trust  towards  China  among  the  people  of 
Hong  Kong  and  contains  a  very  positive  message:  as  long  as  the  people  of 
Hong  Kong  refrain  from  political  interference  with  the  rest  of  China,  the 
PRC  is  extremely  unlikely  to  seek  major  modifications  to  Hong  Kong's 


11 


COPING  WITH  1997 

social  and  economic  system.  Mutual  adjustment  is  the  need  of  the  hour, 
some  give  and  take  on  both  sides,  in  the  true  Chinese  fashion  of  balancing 
conflicting  elements. 

All  this  may  be  well  and  good  for  the  Chinese  inhabitants  of  Hong  Kong 
but  what  about  the  various  resident  minorities?  Chapter  five  focuses  in 
particular  on  the  South  Asian  ethnic  minority  communities  in  Hong  Kong. 
We  noted  above  that  Chinese  law  incorporates  only  the  Chinese  residents 
of  Hong  Kong  (see  JCWI,  1985:17).  At  the  same  time,  many  members  of 
the  ethnic  minorities  in  Hong  Kong,  including  some  Europeans,  will  in 
effect  become  stateless  in  July  1997.  The  non-Chinese  minorities  constitute 
only  small  groups;  some  argue  that  they  may  be  expected  to  leave  Hong 
Kong  sooner  or  later.  But  this  is  not  so  simple,  as  we  show  here.  Moreover, 
why  should  this  kind  of  'ethnic  cleansing'  occur  in  a  world  in  which 
interchange  of  goods  and  people  is  supposed  to  be  freely  possible?  And 
why  should  it  be  the  case  in  an  international  trading  centre  like  Hong  Kong? 
What  will  be  the  PRCs  policies  on  statelessness?  How  will  concerned 
countries  like  India  react  to  the  fate  of  their  expatriates?  To  what  extent 
should  Britain  make  special  arrangements  for  this  small  group  of  people? 

The  fairly  small  but  economically  important  South  Asian  community  in 
Hong  Kong,  many  of  whom  'have  vivid  memories  of  exile,  and  will  not 
risk  it  happening  to  their  children'  (JCWI,  1985:19)  concern  us  particularly 
here,  for  various  reasons.  While  the  numbers  involved  are  much  smaller 
than  in  the  case  of  the  Ugandan  Asians,  the  issues  surrounding  their 
presence  are  similar  in  terms  of  nationality  and  international  law.  There  are 
many  indications  that  Britain  may,  yet  again,  not  be  able  entirely  to  evade 
its  obligations  under  international  law.  The  focus  on  the  concerns  of  the 
South  Asian  minority  in  Hong  Kong  allows  us  to  indicate  how  they  have 
been  coping,  individually,  as  families  and  as  a  community,  with  the  im- 
pending transfer  of  power.  Later  parts  of  chapter  five  discuss  some  new 
developments  in  Britain's  approach  to  this  minority  but,  at  the  time  of 
writing,  Britain  was  still  refusing  to  grant  the  right  of  abode  in  the  UK  to 
this  small  group.  In  essence,  the  continuing  pressure  from  a  few  thousand 
people  from  Hong  Kong  for  full  British  citizenship  offers  a  chance  to  test 
whether  Britain  has  begun  to  move  away  from  its  obsessive  fear  of  mass 
non- white  immigration.  During  early  1994,  Fortress  Britannica  still  with- 
stands such  pressure  and  refuses  to  introduce  an  element  of  charitable 
concern  for  the  rights  of  minorities. 

In  the  concluding  chapter,  the  question  whether  Britain  should  really  be 
so  concerned  about  a  possible  stream  of  refugees  from  Hong  Kong  is  taken 
up  again.  Based  on  the  evidence  produced  in  this  study,  we  are  forced  to 
conclude  that  Britain  appears  to  have  shot  itself  in  the  foot,  especially  in 
economic  terms,  by  its  handling  of  the  Hong  Kong  immigration  issue  and 
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must  learn  to  cope  with  its  costly  mistakes.  While  Britain  frets  over  fears 
of  'swamping',  other  countries  have  creamed  off  the  most  attractive  finan- 
cial links  with  leading  Hong  Kong  business  clans,  many  of  whom  have 
simply  —  if  this  was  not  already  the  case  —  internationalised  their  business 
and  family  links.  Britain  has  largely  shut  itself  off  from  such  immensely 
valuable  connections.  This  shows  again  how  undue  emphasis  on  the 
exclusion  of  minority  communities  mirrors  Britain's  derogatory  approach 
to  the  economic  potential  of  migrant  communities  and  their  flexible 
strategies  of  coping  with  changing  legal  conditions. 


Apart  from  its  implications  on  British  immigration  law,  our  analysis  of  how 
the  residents  of  Hong  Kong  cope  with  1997  is  particularly  relevant  for 
ethnic  minority  studies  in  another  sense.  It  would  seem  that  the  Chinese 
take-over  of  Hong  Kong  in  1 997  will  create  a  new  Chinese  minority  on  the 
territory  of  the  PRC.  We  have  seen  that  the  legal  classification  of  this  group 
of  persons  already  gives  them  a  special  status  in  Chinese  law.  While  their 
separate  category  of  'Hong  Kong,  Macau  and  Taiwan  compatriots'  was 
presumably  created  to  stake  a  political  claim  and  to  allay  fears  in  Hong 
Kong  about  being  treated  without  any  special  consideration  after  absorp- 
tion by  the  PRC,  many  Hong  Kong  people  of  Chinese  origin  will  see 
themselves  as  different  from  Chinese  people  in  mainland  China.  In  terms 
of  ethnicity,  many  Hong  Kong  Chinese,  even  though  they  are  Chinese,  will 
feel  like  an  ethnic  minority  vis-a-vis  a  central  state  which  is  remote,  cannot 
be  absolutely  trusted  and  whose  policies  might  change  at  short  notice. 
Based  on  the  shared  historical  experience  of  British  colonial  rule  and 
knowing,  often  from  first-hand  experience,  that  Chinese  policies  have 
tended  to  vacillate  over  central  issues  for  decades,  many  Chinese  residents 
of  Hong  Kong  will  keep  an  inner  distance,  as  before,  to  the  imperial  centre, 
which  will  shift  from  London  to  Beijing  in  mid- 1997.  Conversely,  new 
migrants  from  the  PRC  to  Hong  Kong  after  the  transfer  of  power  will 
continue  to  be  seen  as  a  different  group  by  the  more  established  residents. 
The  'us'  and  'them'  phenomenon,  a  key  element  of  ethnicity,  will  be  part 
of  Hong  Kong's  social  set-up  for  a  long  time.  Here  again,  history  cannot 
be  undone. 

Even  if  PRC  policies  were  to  become  disagreeable  to  the  people  of  Hong 
Kong,  the  result  will,  in  most  cases,  not  be  emigration  or  flight,  but  a  larger 
degree  of  'inner  emigration',  which  is  again  a  well-rehearsed  strategy  and 
a  shared  experience  of  many  suppressed  minorities  in  the  world.  The 
eruption  into  a  refugee  stream  of  millions  of  Hong  Kong  people  in  search 
of  a  new  home,  conjured  up  by  European  scaremongering,  seems  therefore 
an  entirely  unrealistic  scenario  which  has  been  abused  by  politicians  for 
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political  gain  and  to  legitimise  more  intrusive  legal  restrictions  on  the  free 
movement  of  persons.  Such  scare  tactics  appear  quite  irrational  in  the  case 
of  Hong  Kong,  and  lack  any  solid  legal,  social  or  economic  arguments  in 
their  favour.  Although  hard  evidence  of  PRC  atrocities  has  undoubtedly 
played  a  role,  legal  engineering  of  further  immigration  restrictions  is  hardly 
the  right  response  to  a  purported  concern  for  human  rights. 

It  would  therefore  seem  that  the  people  of  Hong  Kong  are  far  too  wisened 
by  their  history,  and  too  realistic  about  economics,  politics  and  law,  to  be 
scared  into  irrational  actions  or  mass  flight.  Neither  under  the  present 
regime  nor  under  the  new  one,  could  the  people  of  Hong  Kong  hope  to 
enjoy  the  kind  of  political  freedoms  that  one  associates  with  modern 
democracies.  Thus,  economic  factors,  as  Jean-Francois  Destexhe  argues, 
will  tend  to  determine  the  strategies  of  coping  with  the  transition  after  June 
1997.  His  findings  mirror  those  of  recent  studies  and  appear  to  indicate 
that  most  of  the  people  of  Hong  Kong  will  cope  with  1997  by  staying  where 
they  are.  Despite  some  apprehension  many  of  its  people  could  find  few 
places  in  the  world  to  match  the  attractions  of  Hong  Kong. 


The  present  study  is  a  co-operative  venture  by  a  team  of  young  researchers 
from  Britain,  Hong  Kong  and  Belgium.  It  builds,  in  particular,  on  academic 
study  and  the  recent  fieldwork  experience  of  several  law  students  at  the 
School  of  Oriental  and  African  Studies  in  London.  Thanks  are  due  to  their 
supervisors  and  examiners  in  several  universities  around  the  world,  par- 
ticularly Michael  Palmer  (Law  Department,  SOAS).  Some  members  of  our 
team  have  first-hand  experience  of  Hong  Kong  and  are  personally  affected 
by  the  impending  events.  All  of  us  have  an  interest  in  particular  aspects  of 
the  issues  surrounding  Hong  Kong  and  the  transfer  of  power.  Collectively, 
our  findings  should  be  of  relevance  to  many  people  in  Britain,  Europe  and 
Hong  Kong. 

We  have  relied  on  a  wealth  of  published  material,  which  is  duly  acknow- 
ledged throughout  the  study,  as  well  as  a  number  of  unpublished  student 
dissertations,  mainly  produced  by  final  year  LLB  students  at  SOAS. 
Jean-Francois  Destexhe  has  used  material  from  his  unpublished  MA  dis- 
sertation in  economics  from  the  University  of  Namur  in  Belgium. 

Special  thanks  are  due  to  our  many  informants  in  Hong  Kong,  too 
numerous  to  mention  individually.  During  the  final  stages  of  manuscript 
preparation,  Anna  Mae  Grigg,  First  Secretary  of  the  High  Commission  for 
Canada  in  Hong  Kong  and  Arja  Keski-Nummi  of  the  Australian  Consulate 
General  in  Hong  Kong,  helpfully  provided  useful  information  on  the  most 
recent  statistics  of  immigration  from  Hong  Kong  to  Canada  and  Australia. 
In  London,  Laurie  Fransman,  the  leading  British  legal  expert  on  citizenship 

14 


TRANSFER  AND  IMMIGRATION  IMPLICATIONS  FOR  BRITAIN 

questions  connected  with  Hong  Kong,  readily  shared  his  knowledge  and 
allowed  us  access  to  his  library.  We  are  also  grateful  to  him  for  the  foreword 
to  this  study. 

Finally,  we  must  thank  the  production  team  at  Trentham  Books,  whose 
patience,  meticulous  care  and  unflinching  support  have  in  no  small  measure 
contributed  to  the  present  study. 

□   Notes  and  References 

1 .  These  are  persons  who  have  more  than  one  million  pounds  at  their  disposal  for 
investment  in  the  UK.  For  details  see  paras  224-23 1  of  the  new  Immigration  Rules 
(HC  395),  laid  before  Parliament  on  23  May  1994  and  coming  into  effect  on  1 
October  1994. 

2.  See  for  example  Kelsall  1989:153-154,  ending  the  book  with  alarmist  thoughts. 
Pooley  and  Whyte  1991 : 1  appear  to  start  with  the  assumption  that  it  is  the  desire 
of  many  of  the  inhabitants  of  Hong  Kong  to  settle  in  Britain. 

3.  See  e.g.  Sung  1991c:xxiv.  For  details  see  chapter  3  below. 

4.  On  this  see,  with  interesting  details,  Cottrell  1993  and  a  new  book  by  Sir  Percy 
Cradock  on  his  experiences  of  China  (Cradock  1994). 

5.  This  is  covered  in  some  detail  by  Evans  1983;  Bevan  1986;  Dummett  and  Nicol 
1990;  for  a  concise  summary  see  Sachdeva  1993:13-41. 

6.  But  see  now  with  healthy  doubts  Collinson  1993:8. 

7.  See  on  this  in  some  detail  Y.  Cheng  1 990: 1 37. 

8.  See  for  example  Wilson  1990:234;  Overholt  1993:139. 

9.  Podmore,  1971:23  very  perceptively  indicated  this  possibility.  See  also  Wilson, 
1990:  xiii,  43-45,  53  and  225.  Wei  1990:144,  taking  an  optimistic  view  of  Hong 
Kong's  position  in  the  PRC,  denies  that  ethnicity  would  be  a  factor  in  Hong  Kong, 
although  he  sees  its  relevance  in  the  case  of  Taiwan. 

10.  In  particular  Overholt  1993,  which  became  available  to  us  only  at  the  final  stages 
of  editing. 

11.  Especially  Gobel,  1991.  Some  parts  of  Tong  1991  provided  a  useful  basis  for 
further  research  on  immigration  to  Hong  Kong.  Tung  1991  and  Chan  1992, 
focusing  more  on  political  arguments,  were  of  less  central  interest,  but  proved 
relevant  on  some  points  of  detail. 

12.  Destexhe  1992. 
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Chapter  2 

Hong  Kong  and  1997: 
The  facts 

Jean-Frangois  Destexhe 


The  present  chapter  provides  relevant  background  material  for  the  discus- 
sion in  this  book  of  British  apprehensions  about  a  potentially  large  stream 
of  migrants  from  Hong  Kong  to  the  UK  in  summer  1 997  or  soon  thereafter. 
Why  is  it  that  Hong  Kong  will  be  transferred  to  the  PRC  in  1997  and  that 
observers  in  Britain  appear  so  worried  about  the  possible  influx  of  large 
numbers  of  persons  from  Hong  Kong?  Why  have  so  many  people  come 
together  in  Hong  Kong  in  the  first  place?  How  is  the  group  of  persons  from 
Hong  Kong  who  might  seek  settlement  rights  in  Britain  determined?  What, 
in  fact,  have  the  British  agreed  with  China  about  the  transfer  of  Hong  Kong 
to  the  Chinese  authorities  on  30  June  1997  and  how  has  this  agreement 
been  received  by  the  people?  Brief  answers  to  these  questions  will  help  us 
elucidate  whether  there  is  actually  any  need  in  Britain  for  alarm  and 
apprehension  about  a  potential  Hong  Kong  refugee  crisis  in  or  after  July 
1997. 

Some  of  the  questions  can  be  answered  with  relative  ease.  During  the 
mid-1980s  and  more  recently,  much  has  been  written  about  Hong  Kong, 
its  gradual  transition  process  towards  becoming  a  part  of  the  PRC,  and  the 
prevarications  of  the  British,  who  have  seen  their  control  over  Hong  Kong 
gradually  slipping  away  even  prior  to  the  official  date  of  handover.  The 
Independent  on  Sunday,  21  March  1993:17  compressed  such  information 
into  one  page  for  what  the  writer,  Ray  Whittaker,  billed  a  'plain  person's 
guide',  but  said  little  about  the  potential  immigration  implications  for 
Britain  other  than  floating  a  vague  figure  of  1 00,000  to  200,000  people  who 
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'can  leave  if  life  under  the  Chinese  proves  intolerable' .  In  other  sources, 
much  higher  figures  have  been  given.  Clearly,  as  I  show  here,  the  process 
of  coping  with  Hong  Kong's  1997  predicament  started  more  than  a  decade 
ago,  and  it  is  virtually  unthinkable  that  such  large  numbers  of  Hong  Kong 
residents  will  suddenly  appear  in  Britain. 

The  present  chapter  briefly  places  the  Hong  Kong  issue  in  a  wider 
historical  perspective,  showing  how  Hong  Kong  became  a  British  colony 
and  what  factors  precipitated  the  looming  threat  that  the  summer  of  1997 
could  become  a  season  of  high  drama.  It  describes  how  the  territory  has 
developed  its  own  immigration  law  system,  serving  in  fact  as  an  experimen- 
tal field  for  various  kinds  of  immigration  control  which  would  be  unaccept- 
able in  Britain  itself.  It  reveals  that  the  process  of  constant  and  large-scale 
immigration  to  Hong  Kong  has  turned  the  territory  into  a  major  economic 
force  which  has  always  relied  on  immigrant  labour.  More  recent  develop- 
ments in  Hong  Kong's  economic  expansion,  involving  the  use  of  labour  in 
mainland  China  itself,  are  beyond  the  remit  of  the  present  study. 

Since  most  immigrants  to  Hong  Kong  originate  from  mainland  China, 
we  need  to  ask  what  implications  this  will  have  for  the  subsequent  discus- 
sions of  British  anxieties  about  refugee  streams  from  Hong  Kong.  Accord- 
ingly, later  sections  discuss  various  reactions  to  the  Sino-British  Joint 
Declaration  on  the  Question  of  Hong  Kong  in  1984,  the  important  bilateral 
agreement  between  London  and  Beijing.  Finally,  this  chapter  highlights 
two  major  events  of  central  relevance  for  continued  confidence  in  Hong 
Kong,  namely  the  Tiananmen  Square  tragedy  in  1989  and  the  ongoing 
dispute  over  Hong  Kong's  new  airport.  Both  can  be  linked  to  the  most 
recent  developments  in  Hong  Kong's  current  democratisation  process. 

■   2.1  A  brief  history  of  Hong  Kong 

The  1074  square  kilometres  comprising  the  territory  of  the  British  Crown 
colony  of  Hong  Kong  consist  of  three  parts:  Firstly,  the  small  Hong  Kong 
island,  first  ceded  to  British  representatives  by  China  in  1841  and  formally 
transferred  to  Britain  in  perpetuity  by  the  Treaty  of  Nanjing  a  year  later. 
Secondly,  the  equally  small  Kowloon  peninsula,  permanently  ceded  to 
Britain  under  the  Convention  of  Beijing  in  1860  and,  finally,  the  much 
larger  New  Territories,  which  Britain  has  held  on  the  basis  of  a  99  year 
lease  which  expires  on  30  June  1997. 

The  New  Territories,  making  up  92%  of  the  total  land  area  of  Hong 
Kong,  were  leased  to  Britain  under  the  Convention  for  the  Extension  of 
Hong  Kong,  the  Second  Convention  of  Beijing,  signed  on  9  June  1 898,  to 
be  effective  from  1  July  of  that  year.  From  Britain's  perspective,  it  is  this 
leasing  arrangement  which  gave  rise  to  the  impending  transfer  of  Hong 
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Kong  to  the  PRC  in  1997.  The  Chinese,  on  the  other  hand,  have  never  been 
reconciled  to  the  fact  that  Hong  Kong  island  and  Kowloon  were  ceded  to 
Britain  in  perpetuity  and  have  been  refusing  to  accept  the  legal  validity  of 
the  relevant  treaties,  and  also  of  the  subsequent  lease.  They  have  always 
insisted  that  any  negotiations  about  Hong  Kong  must  be  conducted  on  the 
basis  that  it  is  one  single  territory  whose  ultimate  return  to  China  is  not 
negotiable. 

The  diplomatic  story  of  the  end  of  Hong  Kong  as  a  British  possession, 
now  told  in  impressively  candid  detail  (Cottrell,  1993),  discloses  that 
Britain  and  China  did  not  see  eye  to  eye  on  the  most  fundamental  issues. 
Clearly,  the  Chinese  claim  to  ultimate  sovereignty,  however  unpalatable  to 
some  leading  British  politicians,  has  prevailed  and  has  dominated  the 
agenda  of  the  transition  period  in  Hong  Kong. 

Before  1830,  Hong  Kong  had  been  no  more  than  a  quiet  haven  of 
Chinese  fishermen,  part  of  the  Chinese  province  of  Guangdong.  The 
British,  wanting  to  open  China  for  lucrative  trade  links  with  the  resource- 
rich  'Middle  Empire',  which  had  never  been  much  interested  in  such 
exchanges,  began  to  focus  on  trade  in  opium  as  a  valuable  commodity. 
Cottrell  (1993:7)  indicates  that  the  British  merchants  trading  in  the  area  at 
the  time  soon  began  to  feel  the  need  for  a  secure  base  from  which  to  operate. 
When,  in  1839,  the  Chinese  authorities  sought  to  take  hold  ofthe  growing 
British  stocks  of  opium  and  the  first  'Opium  War'  began,  the  British  were 
forced  to  leave  the  area  of  Canton  and  retire  further  South  to  Macao,  an  old 
Portuguese  possession,  and  the  port  area  of  Hong  Kong,  which  they  soon 
began  to  see  as  a  desirable  base  for  their  operations.  Following  skirmishes 
and  some  diplomatic  exchanges,  Hong  Kong  island  was  first  ceded  to 
British  representatives  on  20  January  1 84 1 .  It  seems  that  the  Imperial  centre 
in  London  was  initially  not  interested  in  the  tiny  island  of  Hong  Kong.  But 
lack  of  speedy  communication  links  at  the  time  meant  that  whoever  was  in 
charge  locally  could  create  facts  which  would  not  be  undone  by  later 
diplomatic  manoeuvres.  Indeed,  in  the  Treaty  of  Nanjing,  signed  on  29 
August  1842,  Hong  Kong  island  was  officially  ceded  to  Britain. 

Later,  by  the  Convention  of  Beijing  of  24  October  1 860,  China  was 
forced  also  to  cede  Kowloon  peninsula  and  the  Stonecutters  Island  to 
Britain  in  perpetuity.  As  we  saw,  the  New  Territories  only  came  under 
British  control  after  the  Second  Convention  of  Beijing,  with  effect  from  1 
July  1898.  The  British  representatives  agreed  to  a  lease  of  99  years, 
apparently  on  grounds  of  diplomatic  expediency,  hoping  to  extend  the 
British  rights  to  the  territory  later. 

Because  of  the  lease  arrangements  of  1898,  it  can  indeed  be  argued  that 
ultimate  sovereign  authority  over  the  New  Territories  remained  with  the 
local  central  power,  in  this  case  the  Chinese  Empire  and  its  successors.  This 
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has  introduced  interesting  legal  complications  into  the  Hong  Kong  ques- 
tion, particularly  concerning  property  laws  and  the  issuing  of  leaseholds. 
For  a  long  time  such  questions  were  consistently  marginalised  by  British 
administrators.  But  as  1997  came  closer,  the  underlying  legal  insecurity  of 
property  rights  in  Hong  Kong  became  an  important  issue  for  investors  and 
a  solution  had  to  be  found. 

The  irreconcilable  contradictions  between  the  British  and  Chinese  per- 
spectives come  out  most  clearly  in  their  respective  evaluations  of  the  earlier 
treaties.  While  it  is  hardly  surprising  to  find  the  Chinese  view  that  Hong 
Hong  island  and  Kowloon  were  ceded  under  duress,  which  made  the 
treaties  unequal  and  void  in  terms  of  natural  justice,  the  British  relied  on 
the  legal  and  binding  nature  of  the  agreements  in  terms  of  international 
law.6  In  particular  after  the  Communist  take-over  of  China  in  1949,  the 
Treaties  of  1842  and  1860  were  openly  challenged  by  the  Chinese  leader- 
ship as  unequal  and  therefore  invalid.  So  the  Chinese  have  insisted  for  a 
long  time  that  the  sovereignty  of  the  whole  territory  of  Hong  Kong  has 
always  belonged  to  them  and  left  no  doubt  about  this  when  the  Sino-  British 
negotiations  about  Hong  Kong  began  in  the  early  1 980s  (Cottrell,  1993 : 1 9). 

The  legal  validity  of  the  Second  Convention  of  Beijing  in  1 898,  in  which 
China  leased  the  New  Territories  to  Great  Britain  for  99  years,  could  not 
be  questioned  by  China  in  quite  the  same  way  as  the  earlier  treaties.  Indeed, 
China  has  given  many  indications  that  it  is  aware  of  the  need  to  respect 
history  (Cottrell,  1993:82),  another  way  of  saying  that  it  considers  the  lease 
arrangements  valid  and  binding  and  will  not  simply  invade  Hong  Kong 
before  30  June  1997.  As  indicated  (see  note  5),  at  the  time  of  signing  the 
1898  Convention,  the  British  authorities  appear  to  have  seen  the  leasing 
arrangement  as  a  temporary  expedient,  to  be  superseded  in  due  course  by 
a  further  instrument  effecting  a  permanent  transfer  of  the  New  Territories 
to  Britain.  However,  nothing  was  done  about  this  during  the  1920s,  when 
some  diplomatic  activity  focused  on  achieving  such  a  permanent  settle- 
ment. After  this,  as  the  same  source  suggests,  the  issue  was  relegated  to 
the  broom  cupboard  of  British  agenda,  only  to  resurface  as  a  burning  issue 
in  the  1970s,  when  economic  insecurities  connected  to  property  leases  led 
to  doubts  about  the  viability  of  further  investment  in  Hong  Kong. 

The  need  to  start  negotiations  between  London  and  Beijing  about  the 
future  of  Hong  Kong  and  the  time  after  1997  became,  thus,  urgent  to  secure 
the  economic  confidence  and  security  of  Hong  Kong  much  earlier  than  the 
official  handover  date.  Indeed,  as  Hong  Kong  people  started  to  wonder 
what  would  happen  after  1997,  it  was  widely  accepted  in  the  Crown  colony 
itself  that  negotiations  would  eventually  lead  to  the  return  of  the  whole  of 
Hong  Kong  to  China  in  1997  (Bonavia,  1985:166). 
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In  September  1982,  pressured  by  public  opinion  in  Hong  Kong,  the 
British  government  took  the  initiative  to  approach  China  officially  with  a 
view  to  securing  an  agreement  on  the  future  of  the  territory.  Apparently, 
London  was  initially  hoping  to  agree  a  new  lease,  arguing  that  the  New 
Territories  and  the  remaining  8  per  cent  of  Hong  Kong,  because  of  their 
intricate  interdependence,  could  not  exist  as  separate  entities  (Fouquin, 
1 985:23).  A  later  commentator  has  emphasised  the  initial  hope  of  extension 
of  the  lease: 

Before  1982,  there  was  a  widespread  perception  that  the  1997  issue 
was  little  more  than  a  vaguely  threatening  cloud  on  a  distant  horizon. 
It  was  widely  thought  that  a  way  would  be  found  to  extend  the  leases 
and  thus  maintain  effective  British  administrative  control,  if  not  sover- 
eignty, beyond  1997  (Hicks,  1989a:i). 

Consequently,  after  some  earlier  diplomatic  moves,  negotiations  concern- 
ing the  end  of  the  lease  began  in  Beijing  in  1982  between  delegations  of 
the  UK  and  the  PRC.  It  appears  to  have  become  common  ground  between 
China  and  Britain  very  soon  that,  despite  the  complex  implications  of  the 
various  treaties,  the  Hong  Kong  problem  had  to  be  seen  as  a  whole  and  that 
a  viable  solution  for  the  entire  territory  of  Hong  Kong  would  have  to  be 
found.  Given  that  the  earlier  treaties  were  not  accepted  by  the  Chinese, 
there  was  no  scope  for  an  extension  of  British  authority  beyond  July  1997. 
Cottrell  (1993)  recounts  how  any  remaining  British  hopes  were  quickly 
dashed  by  Chinese  intransigence  on  this  point. 

The  final  agreement,  discussed  in  more  detail  below,  must  be  seen  as  a 
delicate  consensus,  a  face-saving  exercise  (Cottrell,  1 993 :5).  In  effect  Hong 
Kong  as  a  whole  would  be  given  back  to  the  PRC  on  1  July  1997  and  British 
administration  of  the  territory  would  cease.  In  return,  the  PRC  promised  to 
keep  Hong  Kong's  present  economic,  legal  and  political  system  intact  for 
another  50  years.  What  these  agreements  are  supposed  to  mean  is  explored 
below.  The  reaction  to  them  in  the  literature  has  initially  been  quite  positive: 

The  Joint  Declaration  seemed  to  provide  firm  guarantees  that  Hong 
Kong's  life-style  and  economic  system  would  not  be  disrupted  by  the 
take-over  (Pomery,  1990:776). 

In  reality,  as  more  recent  events  clearly  show,  China  could  all  along  have 
taken  control  of  Hong  Kong  at  any  time  merely  by  a  phone  call  (Cottrell, 
1 993 :  26)  and  the  Chinese  have  persistently  asserted  their  dominant  position 
in  the  negotiations.  Officially,  they  respect  history,  but  they  already  have  a 
rapidly  increasing  economic  presence  and  a  strong  political  base,  albeit 
unofficial,  in  Hong  Kong.  This  is  principally  in  line  with  the  Chinese 
position  that  the  entire  territory  has  always  been  under  Chinese  sovereignty 
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and  that  the  supreme  determinator  of  the  fate  of  Hong  Kong  has  been  China 
and  not  Britain. 

Therefore,  evidence  that  China  is  already,  well  before  the  official  take- 
over, meddling  in  Hong  Kong  affairs,  can  be  read  in  quite  different  ways. 
Whatever  the  British  do  in  Hong  Kong,  they  are  faced  with  the  force  of  the 
Chinese  perspective  and  the  resultant  claim  that  not  the  British  Crown  but 
the  Chinese  leadership  holds  the  ultimate  sovereignty  over  Hong  Kong. 
The  fact  that  one  lets  the  British  get  on  with  their  business  till  the  appointed 
hour  in  1997  says  little  about  the  strength  of  British  authority.  One  should, 
perhaps,  rather  read  it  as  an  indication  of  Chinese  self-control,  epitomised 
in  the  phrase  about  respecting  history.  Knowing  that  there  are  international 
treaties  concerning  the  lease  that  demand  respect,  the  Chinese  could  not 
forcibly  grab  only  Hong  Kong  and  Kowloon,  so  they  are  more  or  less 
patiently  waiting  till  the  official  lease  agreement  runs  out  on  30  June  1997. 
What  will  happen  then  remains  anybody's  guess,  although  the  present  study 
argues  that  a  number  of  important  indicators  can  now  be  found  to  predict, 
in  particular,  the  extent  of  immigration  implications  for  Britain. 

It  is  quite  certain  that  the  British  have,  throughout,  been  motivated  by 
fear  of  a  Chinese  invasion  of  Britain  during  the  summer  of  1 997  and  great 
care  has  been  taken  to  ensure  that  this  will  not  become  a  reality.  The 
immigration  context  of  the  Hong  Kong  debate  is  forcefully  re-emphasised 
in  Cottrell's  recent  perceptive  study: 

British  governments  had  by  the  late  1970s  acquired  an  almost  neurotic 
fear  of  further  large-scale  'non-white'  immigration  into  Britain,  and 
they  were  all  too  aware  that  chaos  in  Hong  Kong  would  threaten  to 
bring  to  British  ports  and  airports  tens  of  thousands  of  ethnically 
Chinese  Hong  Kong  citizens.  Though  the  Commonwealth  Immigrant 
(sic)  Act  of  1962  had  stripped  Hong  Kong  passport  holders  of  their 
legal  right  to  land  in  Britain,  they  would  have  a  powerful  moral  claim 
to  do  so  in  time  of  crisis.  The  British  fear  of  a  refugee  influx  from  Hong 
Kong  remained  a  powerful  background  factor  throughout  the  sub- 
sequent process  of  negotiation  and  settlement  (Cottrell,  1993:48). 

To  understand  the  implications  of  this  in  its  proper  perspective,  we  now 
turn  to  a  brief  analysis  of  immigration  to  Hong  Kong.  As  will  quickly 
become  obvious,  this  is  also  highly  instructive  for  understanding  recent 
British  immigration  policies. 
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■   2.2  Immigration  to  Hong  Kong 

While  Britain  has,  as  Cottrell  (1993:84-85)  shows,  become  concerned  at 
the  highest  level  about  the  potential  immigration  outfall  from  Hong  Kong's 
transfer  to  China  in  summer  1997,  people  in  Hong  Kong  have  from  time 
to  time  reacted  with  concern  against  immigration  to  the  territory.  The  forces 
at  work  could  be  shown  to  mirror  European  discussions  about  the  impact 
of  immigration,  with  similar  evidence  of  periodic  xenophobia  and  irrational 
anti-immigrant  agitation,  even  when  the  immigrants  are  not  visibly  differ- 
ent from  the  resident  population.  However,  to  elucidate  this  is  not  the 
purpose  of  the  present  section,  which  seeks  to  give  an  overview  of  how  the 
people  of  Hong  Kong  came  to  live  there  in  the  first  place,  and  how  their 
legal  position  in  terms  of  immigration  and  residence  status  has  developed. 

Hong  Kong's  economic  success  is,  quite  evidently,  built  in  no  small 
measure  on  the  involvement  of  millions  of  immigrants  and  their  descend- 
ants. Hong  Kong's  transformation  from  a  tiny  fishing  village  into  a  major 
international  trading  centre  would  have  been  impossible  without  the  mil- 
lions of  people  who  came  to  Hong  Kong.  They  originated  from  all  over  the 
world  but  predominantly  from  mainland  China.  More  recently,  the  predi- 
caments of  the  Vietnamese  'boat  people'  have  increased  concern  about 
immigration  to  Hong  Kong  by  non-Chinese  aliens.  It  would  appear,  how- 
ever, that  their  degrading  treatment  and  the  harrowing  dangers  they  faced 
on  the  way  to  Hong  Kong  have  deflected  attention  from  the  issues  most 
relevant  for  Britain  and  for  the  present  study,  namely  the  underlying  fear 
that  such  newcomers  to  Hong  Kong  might  be  speculating  on  immigration 
benefits,  leading  to  their  eventual  resettlement  in  various  European  coun- 
tries, including  Britain.  After  all,  the  primary  checkpoints  of  British  immi- 
gration control  today  are  no  longer  in  Britain  itself:  they  have  gradually 
been  moved  outside  to  the  various  British  missions  overseas  and,  increas- 
ingly, the  offices  of  travel  agents  and  check-in  counters  of  airlines. 

The  harsh  treatment  of  the  Vietnamese  in  Hong  Kong,  which  continues 
to  attract  attention,  appears  to  differ  from  that  of  other  groups  of  immi- 
grants to  Hong  Kong,  particularly  those  from  the  PRC  and  European 
expatriates.  As  before,  today's  Hong  Kong  with  its  booming  economy  and 
virtual  full  employment  needs  a  constant  stream  of  new  immigrants  to 
sustain  its  economic  growth.  In  fact,  as  we  shall  see  later,  emigration  from 
Hong  Kong  has  been  leading  to  significant  manpower  shortages  in  some 
sectors.  This  is  only  one  factor  explaining  why  immigration  to  Hong  Kong 
continues  today.  It  would  appear  that  a  major  motivation  of  the  PRC's 
relaxed  attitude  towards  immigration  to  Hong  Kong  could  be  found  in  the 
fact  that  a  kind  of  peaceful  take-over  has  been  achieved  in  this  way.  If 
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Britain  has  had  its  own  immigration  agenda  regarding  Hong  Kong,  so  too 
has  China.  The  underlying  motives,  it  seems,  could  not  be  more  different. 

Thus,  far  from  being  a  threat  to  Britain's  community  relations  policies, 
immigration  to  Hong  Kong  continues  to  be,  first  of  all,  an  economic 
necessity  for  the  territory  and  a  strategic  device  for  China.  At  the  same  time, 
the  extent  of  delinking  from  Britain  has  now  become  so  advanced  that  new 
immigrants  to  Hong  Kong  could  no  longer  really  constitute  a  cause  for 
anxiety  about  immigration  to  Britain.  Most  of  the  people  of  Hong  Kong 
are  Chinese  by  origin  and  will  retain  or  acquire  PRC  nationality  in  1997. 
So  they  will  be  extremely  unlikely  to  appear  in  Britain  as  a  result  of  the 
transfer  of  Hong  Kong  to  China.  Moreover,  immigrants  new  to  Hong  Kong 
would  not  qualify  for  any  kind  of  British  nationality  status. 

When  the  British  first  acquired  Hong  Kong  island,  its  population  was 
rather  small:  for  June  1845,  a  figure  of  23,817  has  been  given,  while  the 
entire  territory  was  home  to  about  100,000  people  at  that  time.  Sub- 
sequently, Hong  Kong  has  witnessed  a  considerable  increase  in  its  popu- 
lation through  several  waves  of  immigration  from  mainland  China.  This 
was  only  later  seen  as  a  problem.  At  first,  the  resident  population  remained 
very  small,  overall  growth  rate  was  quite  limited,  and  more  people  were 
needed.  The  establishment  of  the  colony  did  not,  in  itself,  restrict  freedom 
of  movement  in  both  directions  across  the  border. 

A  report  on  Hong  Kong  that  seeks  to  provide  an  alternative  view  to  the 
official  and  civil  service  perspective  has  emphasised  that  Hong  Kong  was 
initially  not  a  desirable  place  to  migrate  to,  mainly  because  of  the  climate 
and  living  conditions.  In  fact,  the  various  streams  of  migrants  reflected 
political  and  economic  pressures  in  mainland  China  and  were  pushed  into 
Hong  Kong  rather  than  pulled  into  it  by  economic  attractions.  This  was  also 
true  for  many  later  streams  of  migrants. 

The  Taiping  Rebellion  (1830-64)  produced  a  stream  of  refugees  from 
various  parts  of  Southern  China,  which  increased  the  population  of  Hong 
Kong  to  about  165,000  by  1861  (Podmore,  1971:23).  Following  the  1911 
Revolution,  which  brought  down  the  last  Imperial  dynasty  of  China,  the 
population  of  Hong  Kong  increased  from  about  300,000  in  1901  to  625,000 
in  1921  (Podmore,  1971:23-24). 

Immigration  controls  for  Hong  Kong  were  first  introduced  by  the 
Passports  Ordinance  of  1923  [No. 35  of  1923],  which  sought  to  regulate 
the  admission  of  persons  into  Hong  Kong  territory.  Section  2(i)(a)  of  the 
Ordinance  empowered  the  Governor  in  Council  to  make  regulations  to 
prohibit  persons  of  any  specified  class  from  entering  the  colony  without  a 
passport  or  some  approved  document.  However,  the  Ordinance  did  not 
restrict  the  entry  of  mainland  Chinese  since  persons  of  Chinese  race, 
children  under  1 5  years  and  persons  in  transit  were  exempted  from  the  new 
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requirement  to  possess  travel  documents.  This  meant  that  immigrants  from 
across  the  border  continued  to  be  free  to  move  to  Hong  Kong.  The  position 
was  not  materially  changed  by  the  Immigration  and  Passports  Ordinance, 
1934  [No. 8  of  1934],  which  was  particularly  concerned  with  certain  types 
of  immigrants,  especially  foreign  seamen  who  might  try  to  jump  ship  in 
Hong  Kong. 

A  universal  requirement  to  carry  travel  documents  was  introduced  by 
the  Immigration  Control  Ordinance,  1940  [No. 32  of  1940].  For  the  first 
time  mainland  Chinese  immigrants  also  became  explicitly  subject  to  im- 
migration control  (Hambro,  1955:16).  This  measure  was  apparently  in- 
tended to  cope  with  the  large  influx  of  refugees  from  mainland  China  due 
to  the  war  between  China  and  Japan  in  1937  and  especially  after  the  fall  of 
Canton  in  1938.  The  new  controls,  however,  were  ineffective  (Podmore, 
1971:24),  did  not  stop  immigration  and  were  at  best  a  partly  effective 
deterrent  to  the  apparent  overcrowding  in  Hong  Kong.  Due  to  a  continuous 
stream  of  refugees,  the  population  grew  rapidly  during  this  period.  Hong 
Kong  is,  in  fact,  unique  in  having  been  taken  over  by  a  refugee  majority 
(Wilson,  1990:55).  Official  estimates  spoke  of  275,000  refugees  by  the  end 
of  1937,  450,000  a  year  later,  and  700,000  at  the  end  of  1939.  By  1941, 
Hong  Kong's  population  had  risen  to  1,639,000.  During  the  Japanese 
occupation  from  December  1941  until  August  1945,  it  fell  by  around  a 
million,  mainly  because  of  remigration  to  the  mainland,  to  avoid  atrocities 
by  the  occupying  forces  as  well  as  starvation.  This  movement  also 
indicated  that  the  high  population  density  of  Hong  Kong  necessitates 
constant  infrastructural  support  from  the  mainland,  particularly  regarding 
water  and  food  supplies. 

After  1945  came  the  largest  influx  of  immigrants  in  its  history  because 
of  the  civil  war  and  gradual  change-over  to  communist  rule  on  the  main- 
land. By  the  late  1940s,  the  population  had  increased  to  2,360,000.  After 
the  PRC  was  constituted  in  1949,  a  stricter  immigration  policy  for  Hong 
Kong  was  put  into  place.  Now  the  Immigration  Control  Ordinance,  1949 
[No  .4  of  1949]  and  the  Registration  of  Persons  Ordinance,  1949  [No.37  of 
1 949]  criminalised  violations  of  the  new  immigration  controls  system.  The 
first  Ordinance  basically  reiterated  the  rule  that  entrants  had  to  possess 
relevant  documents  and  criminalised  non-  compliance.  However,  it  appears 
that  these  measures,  again,  had  little  effect  on  the  numbers  of  immigrants. 
They  served  rather  to  strengthen  the  hand  of  the  authorities  with  regard  to 
internal  immigration  controls.  Thus,  section  4(1)  of  the  Registration  of 
Persons  Ordinance  of  1949  introduced  a  comprehensive  system  of  regis- 
tration for  all  persons  in  the  territory,  exempting  only  travellers  in  transit 
and  children  under  1 2  years .     Section  1 0  of  the  same  Ordinance  regulated 
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the  introduction  of  identity  cards,  while  section  12  provided  that  failure  to 
register  amounted  to  a  criminal  offence. 

Due  to  various  difficulties,  no  census  was  taken  till  1961.  It  seems  that 
between  1950  and  1960,  immigration  from  mainland  China  fell  substan- 
tially as  political  stability  in  the  PRC  increased,  if  only  for  a  while.  The 
introduction  of  stricter  border  controls  reduced  numbers.  Podmore 
(1971:25)  has  also  argued  that  Hong  Kong's  population  increase  between 
1 950  and  1 970  was  mainly  due  to  natural  increase  rather  than  immigration 
and  that  tight  policing  of  the  border  with  China  greatly  reduced  immigra- 
tion, at  least  for  some  time. 

However,  many  people  continued  to  come  to  Hong  Kong  and  the 
Chinese  authorities  actually  appeared  to  encourage  this.  Soon,  infrastruc- 
tural  problems  began  to  make  life  in  Hong  Kong  more  difficult.  These  seem 
to  be  the  main  reason  for  turning  local  opinion  against  further  immigration 
to  the  crowded  territory  from  time  to  time.  In  the  early  1960s,  for  instance, 
provision  of  fresh  drinking  water  became  a  severe  problem  at  certain  times 
of  year,  leading  to  rationing  and  calls  for  stricter  controls  on  what  was  seen 
as  illegal  immigration.  However,  the  PRC  authorities  did  little  to  stop  their 
citizens  from  migrating  to  Hong  Kong. 

So  the  burden  to  ensure  at  least  a  semblance  of  border  control  fell  on  the 
Hong  Kong  authorities.  We  have  seen  that  these  controls  were  not  very 
effective,  nor  were  they  probably  meant  to  be:  Hong  Kong  constantly 
needed  more  people  to  sustain  its  economic  development.  The  situation,  in 
fact,  bears  a  striking  resemblance  to  the  position  on  the  porous  Mexican/US 
border,  where  illegal  immigrants  are  apprehended  one  day,  only  to  try 
crossing  the  border  again  the  next.  Podmore  ( 1 97 1 :38-39)  found  that  over 
a  period  of  six  weeks  in  April-May  1962,  more  than  60.000  persons 
attempting  to  cross  into  Hong  Kong  were  arrested.  However,  he  also 
estimated  that  a  similar  number  managed  to  get  into  Hong  Kong  unde- 
tected. 

It  needs  to  be  emphasised  that  only  after  1970  was  the  immigration  law 
of  Hong  Kong  formulated  in  more  obvious  conjunction  with  legal  devel- 
opments in  Britain.  This  is  surely  no  coincidence.  The  decolonisation 
process,  particularly  in  Africa  during  the  1960s,  had  already  affected  the 
legal  rights  of  people  in  Hong  Kong  (see  chapter  three).  The  exclusionary 
ground  rules  of  British  immigration  policies  had  become  consolidated  in 
the  Immigration  Act,  1971.  In  Hong  Kong  itself,  the  Immigration  Ordin- 
ance, 1971  [No.  55  of  1971]  —  still  in  force  today  though  with  several 
important  amendments  —  superseded  the  Deportation  of  Aliens  Ordinance 
of  1935,  the  Deportation  (British  Subjects)  Ordinance  of  1936  and  the 
Immigration  (Control  and  Offences)  Ordinance,  1958.  Thus,  for  the  first 
time  in  Hong  Kong,  all  immigration-related  laws  plus  those  on  deportation 
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were  put  together  in  a  single  statute,  indicating  a  more  coherent  policy  on 
immigration  and  an  attempt  to  consolidate  the  relevant  laws  (see  Chen, 
1988). 

The  1971  Ordinance  for  the  first  time  introduced  three  categories  of 
Hong  Kong  residents:  Hong  Kong  Belongers,  Chinese  Residents,  and 
Resident  United  Kingdom  Belongers.  Note  that  the  term  'citizen'  was 
carefully  avoided  in  this  nomenclature.  These  three  categories  differed 
particularly  in  terms  of  rights  to  hold  immovable  property  and  with  regard 
to  deportation  rules  applicable  to  them. 

During  the  1 980s,  the  relevant  laws  in  Hong  Kong  underwent  significant 
modifications.  The  British  Nationality  Act,  1981  had  distanced  the  people 
of  Hong  Kong  still  further  from  the  Imperial  centre.  Following  the  Sino- 
British  Joint  Declaration  on  the  Question  of  Hong  Kong  of  19  December 
1 984,  as  the  British  realised  that  Hong  Kong  would  certainly  be  transferred 
to  China  by  mid- 1997,  several  important  steps  were  taken  to  reclassify  the 
people  of  Hong  Kong  and  keep  their  immigration  status  vis-a-vis  Britain 
under  control,  as  far  as  possible.  This  was  done  in  line  with  the  Hong  Kong 
(British  Nationality)  Order  of  1986.  In  essence,  the  earlier  category  of 
'Hong  Kong  Belongers'  was  replaced  by  'Hong  Kong  Permanent  Resi- 
dent', which  now,  under  a  revised  section  of  the  1971  Ordinance,  also 
included  the  former  category  of  'Chinese  Residents' .  This,  on  the  one  hand, 
claimed  the  former  immigrants  from  the  PRC  as  people  belonging  to  Hong 
Kong,  gave  them  the  right  of  abode  in  the  territory  and  exempted  them  from 
restrictions  on  their  stay  and  certain  deportation  powers  of  the  authorities. 
On  the  other  hand,  most  of  the  people  in  this  category  lacked  the  right  of 
abode  in  the  UK,  and  the  right  of  immigration  to  Britain  was  certainly  not 
extended  to  them.  The  overwhelming  majority  of  people  living  in  Hong 
Kong  fall  into  this  category. 

The  label  of  'Resident  United  Kingdom  Belongers'  was  retained  under 
the  reforms  of  the  1980s,  although  the  precise  definitions  of  who  belonged 
to  this  category  were  also  tightened  up.  The  former  category  of  'Citizens 
of  the  United  Kingdom  and  Colonies'  under  the  British  Nationality  Act, 
1948  was  broken  down  by  the  British  Nationality  Act,  1981  into  several 
distinct  groups  of  British  citizens  with  dramatically  different  rights. 

The  practical  application  of  Hong  Kong's  immigration  laws  has  to  a 
large  extent  been  based  on  discretion,  more  so  than  in  Britain  itself.  This 
has,  first  of  all,  had  the  effect  of  allowing  irregular  immigration  from 
mainland  China  to  continue.  This  is  a  basic  policy  approach  that  could  not 
be  more  different  from  what  the  authorities  in  Britain  itself  purport  to  aim 
for,  namely  strict  entry  controls  as  a  central  element  of  immigration  policy. 
In  Hong  Kong,  the  somewhat  lenient  approach  to  worker  migration  was 
not  implemented,  as  in  some  European  countries,  through  officially  adver- 
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tised  sympathetic  rules  on  political  asylum  (as  in  Germany)  for  those  who 
wanted  to  escape  from  oppression  and,  in  particular,  cold-war  communist 
rule.  Rather,  Hong  Kong's  model  for  discretionary  immigration  control 
resembles  that  of  countries  which  do  not  officially  admit  that  they  take 
worker  migrants,  but  do  so  in  practice.  As  with  other  such  discretionary 
systems,  Hong  Kong  developed  simple  procedures  for  eventually  regula- 
rising a  person's  stay  in  the  territory.  While  this  could  be  characterised  as 
a  lenient  system,  with  the  obvious  underlying  aim  of  allowing  a  continuous 
flow  of  immigrant  labour  into  Hong  Kong,  there  were  also  obvious  political 
motives  in  sheltering  those  who  fled  from  communist  oppression. 

Officially,  Hong  Kong  continued  to  accept  only  those  emigrants  from 
the  PRC  who  had  official  permission  from  the  PRC  authorities  to  settle 
there.  The  numbers  of  such  persons  have  been  substantial.  Albert  Chen 
(1988:649)  gives  an  estimated  figure  of  over  97,000  official  immigrants 
from  the  PRC  for  the  period  1974-1977  alone.  Regarding  irregular  immi- 
gration from  the  PRC,  Hong  Kong  started  to  tighten  up  its  immigration 
policies  in  1974,  when  the  period  of  an  'open  door  policy'  came  to  an  end, 
though  not  totally,  as  we  shall  see  shortly.  The  main  reason  for  a  less  lenient 
approach  appears  to  have  been  increasing  concern  in  Hong  Kong  itself 
about  the  rising  numbers  of  irregular  and  illegal  immigrants.  The  new 
policy,  introduced  on  30  November  1974,  became  known  as  the  'reach- 
base'  or  'touch-base'  policy.  It  means  that  irregular  immigrants  who  had 
clandestinely  reached  the  territory  of  Hong  Kong  and  had  found  proper 
accommodation  with  relatives,  friends,  or  in  any  other  way,  could  still  have 
their  stay  regularised  through  simple  procedures.  However,  immigrants 

who  were  arrested  in  the  border  area  or  in  the  territorial  waters  of  Hong 

•     •       22 
Kong  would  be  subject  to  repatriation. 

A  mixed  policy  of  this  kind,  familiar  from  several  European  countries, 
but  not  Britain  itself,  would  seem  to  have  two  distinct  advantages  in  the 
eyes  of  those  in  charge  of  Hong  Kong  affairs.  Firstly,  its  discretionary  basis 
allowed  the  authorities  to  exercise  flexible  immigration  control,  in  terms 
of  both  numbers  and  quality  of  new  entrants.  As  long  as  new  immigrants 
were  needed,  less  forceful  implementation  would  allow  candidates  for 
regularisation  of  stay  simply  to  move  into  Hong  Kong.  Should  the  figures 
go  out  of  control,  stricter  border  controls  would  enable  the  authorities  to 
put  a  firmer  check  on  illegal  border  crossings  and  increase  the  number  of 
persons  subject  to  repatriation. 

There  is  some  evidence  of  mounting  concern  in  Hong  Kong  about  the 
rising  numbers  of  illegal  immigrants  during  the  late  1970s.  Tong  (1991 :  17) 
referred  to  a  figure  of  28,000  illegal  immigrants  in  1978  which  rose  to  a 
staggering  108,000  in  1979.  This  would  seem  to  indicate  that  the  official 
policy  of  discretionary  regulation  could  no  longer  control  the  influx. 
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Indeed,  the  Immigration  (Amendment)  (No.2)  Ordinance  of  1980  [No. 62 
of  1980],  passed  with  some  urgency  on  23  October  1980,  put  an  official 
end  to  the  liberal  'reach-base'  policy  and  introduced  measures  of  internal 
immigration  control  that  would  be  unacceptable  in  Britain  but  could  be 
tried  out  in  Hong  Kong.  Henceforth,  any  illegal  immigrant  apprehended  in 
Hong  Kong  became  subject  to  repatriation,  with  very  limited  remedies. 
This  Ordinance  also  introduced  a  compulsory  requirement  to  carry  identity 
cards  or  some  other  acceptable  proof  of  identification  at  all  times.  Failure 
to  do  so  was  penalised  with  fines  of  HK$  1,000  (US$  1 29). 

Significantly,  this  amendment  targeted  the  employers  of  illegal  immi- 
grants in  Hong  Kong  for  the  first  time.  With  its  requirement  to  inspect  the 
identity  documents  of  new  recruits,  the  new  law  threatened  employers  with 
heavy  fines  of  HK$50,000  (US$  6452)  or  imprisonment  for  one  year.  Tong 
(1991:18-22)  claims  that  this  policy  seemed  effective  at  first  in  reducing 
the  numbers  of  illegal  immigrants.  However,  during  the  1980s,  methods  of 
evasion  of  immigration  controls  became  more  sophisticated  and  the  labour 
market  continued  to  look  for  new  immigrants.  Detailed  statistics  for  1988- 
1990  produced  by  Tong  (1991:23-25)  show  some  evidence  of  increasing 
numbers  of  arrests  and  prosecutions.  However,  one  must  assume  that  such 
measures  only  reflect  limited  success  in  controlling  clandestine  entry  to 
Hong  Kong.  A  brief  look  at  the  population  figures  of  Hong  Kong  during 

the  1980s,  climbing  from  5  million  in  the  1981  Census  to  5.6  million  in 

23 
1988  and  a  projected  5.8  million  in  1991,     confirms  the  impression  that 

the  new  controls  were  probably  less  effective  than  the  authorities  would 
wish  to  admit.  While  talking  officially  about  the  desperate  need  to  restrict 
immigration  and  rehearsing  various  police  tactics  of  internal  immigration 
control,  Hong  Kong  has  been  happily  absorbing  large  numbers  of  new 
immigrants  into  its  buoyant  economy.  There  seems  to  be  a  considerable 
element  of  dishonesty  here:  the  increase  in  the  Hong  Kong  population 
between  1980  and  1993  cannot  be  attributed  to  official  immigration  or 
natural  increase  alone.  The  flexible  system  of  accepting  new  immigrants 
for  its  labour  market  continued  in  various  forms  and  it  is  obvious  that  here, 
as  elsewhere,  the  invidious  attention  given  to  'illegal'  immigration  deflects 
attention  from  the  fact  that  using  immigrant  labour  has  been  rather  profit- 
able for  those  in  charge  of  Hong  Kong's  economy.  Since  there  is  very 
little  control  on  wage  levels,  the  scope  for  exploitation  has  remained 
considerable. 

The  resultant  increased  pressure  on  resources  in  Hong  Kong  has  inevit- 
ably continued  to  be  a  matter  of  public  concern,  leading  to  yet  more 
anti-immigrant  arguments  which  have  nothing  to  do  with  Britain  but  are 
reflective  of  local  siege  mentality.  These  bear  remarkable  similarity  to 
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xenophobic  outbursts  familiar  in  various  parts  of  Europe.  The  border 
between  Hong  Kong  and  the  PRC  now  looks  like  the  former  Berlin  Wall. 

It  appears,  and  comes  as  no  surprise,  that  stricter  policies  were  targeted 
selectively  at  certain  groups  of  immigrants.  While  mainland  Chinese 
migrants,  often  joining  close  relatives,  could  more  easily  take  advantage 
of  the  earlier  'reach-base'  policy,  new  groups  of  migrants  not  only  had  less 
resources  but  faced  public  hostility.  This  goes  particularly  for  the  Viet- 
namese 'boat-people',  though  many  of  them  were  ethnic  Chinese,  some 
even  with  relatives  in  Hong  Kong.  After  the  arrival  of  a  large  boat  full  of 
Vietnamese  refugees  in  May  1975,  in  particular,  the  increasing  influx  of 
Vietnamese  refugees,began  to  lead  to  a  number  of  restrictive  immigration 
control  measures  in  Hong  Kong  which  explicitly  targeted  this  group.  The 
Immigration  Ordinance  was  amended  a  couple  of  times,  and  the  Hong 
Kong  authorities  also  introduced  special  rules  and  orders,  details  of  which 
do  not  concern  us  here  directly.  The  Immigration  (Unauthorised  En- 
trants) Order  of  1979  covered  not  only  the  Vietnamese  but  also  persons 
without  relevant  travel  documents  coming  from  the  PRC  and  Macao. 
Following  the  Immigration  (Amendment)  Ordinance,  1982  [No.  42  of 
1982],  closed  camps  were  introduced  to  make  the  deterrent  policies  of 
Hong  Kong  more  effective.  More  recent  attempts  to  send  thousands  of 
Vietnamese  boat  people  back  to  South  East  Asia  have  been  underpinned 
by  agreements  between  London  and  the  Vietnamese  authorities  which  have 
been  much  criticised  but  demonstrate  the  urgency  of  action  in  view  of  fears 
about  immigration  implications  in  Europe.  Wilson  (1990: 104)  predicts  that 
the  UK  will  try  and  get  rid  of  all  Vietnamese  'boat  people'  in  Hong  Kong 
before  1997. 

There  has  been  some  evidence  of  negotiations  between  PRC  authorities 
and  those  in  charge  of  Hong  Kong  immigration  policies,  to  put  pressure  on 
the  PRC  for  issuing  less  exit  permits  to  persons  wanting  to  settle  in  Hong 
Kong.  According  to  figures  discussed  by  Chen  (1988:657)  and  collected 
by  Tong  (1991 :  16),  the  PRC  gradually  reduced  the  number  of  exit  permits 
from  a  peak  of  3 1 0  per  day  in  December  1 978  to  about  1 50  per  day  in  1 980. 
This  still  meant  about  55,000  new  official  immigrants  to  Hong  Kong  per 
year,  which  was  seen  as  too  high.  Sung  (1991a:4-5)  has  reported  that  the 
PRC  exercised  'voluntary  export  constraint'  during  the  Sino-British  nego- 
tiations in  the  early  1980s  by  unilaterally  halving  the  quota  of  emigrants 
from  150  to  an  average  of  75  persons  per  day,  which  still  totals  27,000  or 
so  official  PRC  immigrants  per  year.  They  are  mainly  wives  and  children 
of  earlier  migrants,  i.e.  this  is  a  family  reunion  policy.  Sung  (1991a:5) 
perceptively  observes  that  the  skill  level  of  such  migrants  has  been  con- 
sidered low,  but  that  many  are  upwardly  mobile. 
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One  could  speculate  here  about  the  apparent  keenness  of  the  PRC 
authorities  to  allow  their  people  to  settle  in  Hong  Kong.  It  is  obviously  not 
correct  to  assume  that  all  or  even  most  of  the  recipients  of  official  exit 
permits  were  'undesirable  elements'.  Rather,  one  may  suspect  a  thinly- 
veiled  policy  of  colonising  Hong  Kong  prior  to  its  official  re-transfer  to  the 
mainland  authorities.  It  seems  unlikely,  then,  that  such  persons  would  wish 
to  leave  Hong  Kong  for  places  like  Britain  after  the  official  handover  in 
summer  1997. 

At  present  there  is  continuing  immigration  to  Hong  Kong,  not  only  from 
some  Vietnamese,  despite  various  deterrent  strategies,  but  also  from  a 
variety  of  others.  Many  of  them  Europeans,  they  might  simply  want  to  make 
money  there  and  may  have  no  intention  of  staying  beyond  1997.  To  some 
extent,  their  movement  into  Hong  Kong  is  made  easier  by  parallel  emigra- 
tion from  Hong  Kong. 

Indeed,  the  continuous  loss  of  highly  qualified  personnel  in  Hong  Kong 
from  the  late  1980s  has  become  a  matter  of  considerable  concern.  Hong 
Kong  reacted  by  introducing  legislation  in  1990  to  allow  14,700  foreign 
workers  per  year  to  take  up  key  positions  in  Hong  Kong.  This  develop- 
ment is  indicative  of  the  'brain  drain'  problems  Hong  Kong  has  recently 
been  facing.  Although  Britain  itself  has  similar  rules  facilitating  the  immi- 
gration of  highly  skilled  professionals,  a  detailed  analysis  of  the  Hong  Kong 
scheme  would  probably  show  much  greater  flexibility  in  admissions  to 
Hong  Kong  than  to  Britain.  Here  again,  economic  motives  appear  to 
predominate. 

The  statistical  picture  of  an  overall  stability  in  Hong  Kong's  population, 
therefore,  hides  a  parallel  process  of  immigration  by  (generally  speaking) 
less  skilled  and  less  prosperous  persons,  and  emigration  of  largely  more 
skilled  and  well-off  personnel.  It  may  well  be  that  after  30  June  1 997  there 
will  be  a  surge  of  immigration  to  Hong  Kong  from  mainland  China,  but 
this  is  not  an  issue  that  concerns  us  here  unless  it  were  to  precipitate  a 
corresponding  rush  out  of  Hong  Kong.  Such  a  scenario  seems  unlikely,  as 
most  people  in  Hong  Kong,  anyway,  do  not  have  the  means  to  move  away 
from  the  territory. 

By  mid- 1997,  anyone  migrating  to  Hong  Kong  from  elsewhere  than  the 
PRC  will  quickly  learn  that  immigration  regulations  for  the  territory  are 
determined  by  PRC  authorities,  probably  also  by  PRC  law  rather  than  the 
existing  Hong  Kong  laws  on  immigration.  As  it  is,  the  people  of  Hong  Kong 
have  been  left  in  no  doubt  that,  as  of  1  July  1997,  they  will  be  subject  to 
PRC  law,  although  various  promises  about  differential  treatment  have  been 
made.  Probably  the  last  thing  Britain  would  want  to  be  involved  in  after 
June  1997  is  immigration  matters  relating  to  Hong  Kong,  given  that  it  is 
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perceived  as  'political  suicide'  to  have  to  accept  even  a  fraction  of  the 
population  of  Hong  Kong  (Cottrell,  1993:85). 

■   2.3  The  economic  development  of  Hong  Kong 
□   2.3.1  The  economic  impact  of  immigration 

We  saw  that  Hong  Kong  has  always  been  quite  open  to  newcomers  and  that 
this  is  reflected  in  the  flexible  reglementation  of  immigration.  From  the 
section  above,  it  is  apparent  that  most  of  the  immigrants  to  Hong  Kong 
were  in  fact  mainland  Chinese  people,  many  coming  to  escape  the  com- 
munist regime  and/or  partake  in  the  economic  attractions  of  the  territory. 
The  British  colony  gave  a  kind  of  vague  promise  to  such  migrants  that  they 
would  be  free  from  communist  control.  This  promise  —  or  expectation  at 
least  —  will  inevitably  be  broken  in  1997.  More  recently,  though,  policies 
of  economic  liberalisation  in  the  PRC  itself  have  given  rise  to  the  new 
expectation  that  communist  rule  in  Hong  Kong  will  not  in  fact  mean  the 
dismantling  of  the  existing  economic  structures.  It  appears  that  the 
phenomenon  of  regionalisation  of  the  Chinese  economy  is  of  particular 
importance  for  assessing  the  future  of  Hong  Kong  (for  some  detail  see 
Sung,  1991c:  xxii).  Recent  studies  give  strong  support  to  this  view  (see 
Overholt,  1993). 

During  the  post-war  period  the  main  motivation  of  immigrants  from  the 
PRC  appears  to  have  changed.  Before  1 949,  economic  factors  seem  to  have 
been  a  predominant  motive,  while  between  1949  and  1951  political  reasons 
provided  a  major  'push'  factor.  After  1 952,  the  picture  becomes  much  more 
diverse.  While,  on  the  one  hand,  a  predominance  of  economic  reasons  can 
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Year 

Political 

Economic 

Oth< 

Reasons  (%) 

Reasons  (%) 

1945 

4.7 

89.9 

5.4 

1946 

4.3 

92.7 

3.0 

1947 

4.5 

85.4 

10.1 

1948 

21.1 

69.3 

9.6 

1949 

65.4 

24.6 

10.0 

1950 

68.9 

19.9 

11.2 

1951 

58.9 

32.6 

8.5 

1952 

37.1 

40.0 

22.9 
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again  be  detected,  much  would  depend  on  the  political  situation  at  any  time. 
The  shifting  grounds  for  coming  to  Hong  Kong  are  illustrated  by  a  set  of 
statistics  (page  32). 

As  indicated,  large-scale  immigration  from  mainland  China  meant  a 
steady  supply  of  cheap  labour  for  Hong  Kong.  Many  of  the  immigrants 
were  well-educated  but  poor  and  keen  to  improve  their  conditions,  and  this 
was  conducive  to  the  economic  development  of  Hong  Kong.  While  the 
rapid  absorption  of  so  many  new  migrants  certainly  created  some  infra- 
structural  problems,  the  main  burden  for  ensuring  their  survival  fell  on  the 
migrants  themselves.  Standards  of  living  in  Hong  Kong  were  apparently 
rather  low,  especially  during  the  1960s  when  many  more  migrants  came 
from  China.  Many  people  could  only  just  afford  to  survive.'  Thus,  the 
migrant  population  had  little  choice  but  to  contribute  to  the  economy  of 
Hong  Kong.  Of  course,  this  was  precisely  what  they  were  expected  to  do. 

Despite  the  constant  need  for  cheap  labour  in  a  rapidly  expanding 
economy,  it  has  been  argued  that  during  the  1980s, 

Immigration  has  been  restricted  to  produce  a  high  wage  economy  and 
to  give  employers  an  incentive  to  economise  on  labour  by  updating 
their  techniques  (Davies,  1990:5). 

Against  the  odds  of  its  natural  endowment,  especially  the  obvious  shortages 
of  natural  resources  like  water  and  space,  Hong  Kong  has  been  taking 
advantage  of  manpower  inputs,  in  terms  of  both  labour  and  skills.  Without 
doubt,  it  has  made  profitable  use  of  immigrant  labour,  which  also  boosted 
domestic  demand,  sustaining  the  manufacturing  and  construction  sectors 
(Davies,  1990:5).  Here,  as  elsewhere  in  the  world,  an  industrial  economy 
benefits  from  the  availability  of  immigrant  labour,  which  contributes  much 
more  to  the  economic  system  than  it  takes  from  it. 

Apart  from  the  economic  benefits  provided  by  an  abundantly  available 
labour  force,  Hong  Kong  has  profited  from  the  immigration  of  Shanghai 
entrepreneurs  who  had  been  engaged  in  exporting  in  the  past.  Many  of  them 
had  ties  with  various  foreign  markets  through  the  networks  of  overseas 
Chinese.  This  has  correctly  been  seen  as  an  important  determinant  factor 
for  Hong  Kong's  success  as  a  trading  centre.  A  sizeable  number  of  the 
immigrants  from  Shanghai  were  Indians,  whose  particular  position  is 
discussed  in  some  detail  in  chapter  five. 

□   2.3.2  The  economy  of  Hong  Kong 

While  Hong  Kong  has  had  to  face  some  violent  riots  linked  to  disturbances 
in  mainland  China  in  1956,  1966  and  1967,  the  territory  has  otherwise, 
until  the  turbulent  1980s,  been  almost  completely  free  from  political  or 


33 


COPING  WITH  1997 

industrial  unrest.  This  appears  to  have  been  another  factor  conducive  to 
steady  economic  growth. 

Since  the  end  of  the  Second  World  War,  Hong  Kong's  economy  has 
grown  extremely  fast,  especially  during  the  1960s  and  1970s.  The  oil  crisis 
of  1973  gave  a  short  breather;  otherwise  Hong  Kong  has  often  had  annual 
growth  rates  close  to  1 0%  in  real  terms.  The  GDP  grew  by  an  average  8.9% 
a  year  from  1974  to  1983  While  annual  growth  has  occasionally  been 
higher,35  more  recent  reports  suggest  a  slowing  down  to  a  still  quite 
respectable  average  of  3.8%  per  year  since  1989,  with  a  low  point  of  2.5% 
in  1989  (Chai,  1990:127).  Increasing  confidence  is  reflected  by  a  GDP 
growth  rate  of  5.5%  in  1993.  Hong  Kong  has  been  counted  among  the 
twenty  biggest  economic  powers  in  the  world  (Fouquin,  1985:27).  In  terms 
of  world  trade,  it  is  ranked  eleventh  in  the  world  (Pomery,  1990:774),  is 
the  third  financial  centre  after  New  York  and  London,  depending  on  how 
one  classifies  them,  and  the  third  harbour  in  capacity  after  New  York  and 
Rotterdam  (Jao  et  al.,  1985:35). 

Kao  (1989:1)  asks  how  this  success  has  been  achieved  and  lists  the 
important  contributing  factors.  He  particularly  emphasises  the  increase  in 
the  growth  rate  of  world  demand  for  exports  during  this  period  but  also 
sees  the  Commonwealth  preference  system  (until  the  late  1960s)  and  the 
implementation  of  various  international  trade  rounds  as  important  factors 
contributing  to  the  economic  prosperity  of  the  territory.  It  could  be  argued 
that  another  major  contributor  to  Hong  Kong's  economic  success  was  the 
'laissezfaire  'policy  developed  in  Hong  Kong  since  the  beginning  of  British 
rule.  Clearly,  however,  the  legal  and  fiscal  framework  were  not  the  only 
elements.  The  development  of  a  complex  network  of  up-to-date  infrastruc- 
ture in  the  transport  sector,  especially  air  and  sea  links  and  good  telecom- 
munications, have  also  been  important.  Finally,  the  people  of  Hong  Kong 
were  themselves  productive,  effective,  creative  and  linked  to  the  rest  of  the 
world,  often  thanks  to  family  relations.  A  strong  and  very  efficient  Trade 
Development  Council  has  given  international  status  and  business  network 
access  to  companies  trying  to  develop  trade  with  the  rest  of  the  world. 

It  has  been  argued  that  Hong  Kong's  growth  in  the  1960s  was  to  a  large 
extent  due  to  the  extraordinary  development  of  small  enterprises  between  1950 
and  1960.  The  number  of  registered  enterprises  wanting  to  do  business  with 
the  USA,  Europe  or  the  South  East  Asian  countries  rose  in  this  period  from 
1752  to  5599  (Davies,  1990:11).  Further,  the  increasing  openness  of  the 
mainland  Chinese  economy  has  sustained  and  strengthened  the  economic 
growth  of  Hong  Kong  through  an  increasing  're-export'  sector  and  'entrepot' - 
trading,  which  is  now  again  an  important  element  in  the  Hong  Kong  econ- 
omy.  Huge  foreign  investments,  a  sustained  public  housing  programme, 
stable  exchange  rates  and  global  economic  growth  rates  were  other  important 
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contributors  to  Hong  Kong's  golden  years.  The  territory's  economic  growth 
and  development  after  1945  has  been  classified  by  Henton  (1989)  in  the 
following  four  stages: 

1 .  Post-war  recovery  and  resumption  of  entrepot  trade  ( 1 947- 1 952); 

2.  Industrialisation  (1952-1970); 

3.  Industrial  diversification  and  growth  of  export  services  (1970- 
1982); 

4.  Economic  slowdown,  offset  by  the  re-emergence  of  entrepot  trade 
and  new  complementarities  with  China  (1982- 1990s). 

This  pattern,  which  could  now  be  slightly  updated  by  a  fifth  phase  of 
renewed  and  sustained  growth,  shows  an  interesting  combination  of  manu- 
facturing and  trading  activities,  with  shifting  balances.  The  growing  com- 
petition with  the  three  other  newly  industrialised  economies  in  the  Far  East 
and  the  world  recession  following  the  second  oil  shock  reduced  the  average 
annual  growth  rate  of  Hong  Kong  to  5 .7%  between  1981  and  1 985  (Henton, 
1989:10).  However,  thanks  to  the  new  and  growing  open-door  policy  of 
the  PRC,  Hong  Kong  developed  many  joint  ventures  and  processing 
factories  on  the  other  side  of  the  border,  thus  increasing  the  competitiveness 
of  its  land  and  labour  costs.  This  reflects  the  important  process  of  local 
economic  integration  between  Hong  Kong  and  the  immediately  adjacent 
parts  of  the  PRC.  At  the  same  time,  there  is  a  regional  element  of  economic 
interconnection  with  the  countries  of  South  East  and  East  Asia,  among 
whom  Japan  would  eventually  play  a  leading  role. 

Hong  Kong  is  even  now  a  victim  of  its  own  success.  Unemployment  is 
almost  non-existent,  qualified  labour  is  often  scarce.  This  has  led  to 
pressure  for  wage  increases  (Davies,  1987)  which  in  turn  helps  to  explain 
why  Hong  Kong  has  been  accepting  so  many  immigrants.  Economically 
speaking,  Hong  Kong  continues  to  be  very  attractive.  However,  inflation 
remains  a  weakness,  as  Lin  (1991:2  and  6-9)  has  outlined  in  some  detail. 
Lin  also  argues  that  the  tight  labour  shortage  has  become  a  bottleneck  in 
the  economic  expansion  on  the  one  hand  and  constitutes  an  important  cause 
for  the  present  inflation  spiral  on  the  other.  The  important  link  between  the 
US$  and  the  HK$,  while  sustaining  confidence  in  the  Hong  Kong  economy, 
is  increasingly  criticised  because  of  its  negative  effects  on  Hong  Kong's 
competitiveness. 

The  economic  links  between  Hong  Kong  and  the  immediately  adjacent 
parts  of  the  PRC,  especially  the  province  of  Guandong,  have  obviously 
become  central  for  understanding  the  future  of  Hong  Kong  as  a  regional 
economic  centre  in  the  PRC  after  June  1997.  While  Hong  Kong  businesses 
have  invested  in  mainland  China  for  about  ten  years,  China  has  consider- 
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ably  increased  its  role  and  importance  in  Hong  Kong's  economy.  Obvious- 
ly, this  is  no  coincidence:  by  1984  the  PRC  knew  that  it  would  certainly  be 
the  ultimate  beneficiary  of  economic  investment  in  Hong  Kong.  Today,  the 
PRC  is  already  Hong  Kong's  first  economic  partner  for  re-exports  and 
imports,  though  not  for  exports.  This  shows  the  increasingly  close  and 
multi-faceted  incorporation  of  Hong  Kong  into  the  Chinese  economy.  In 
terms  of  economy,  Hong  Kong  is  in  fact  a  part  of  the  PRC. 

At  the  same  time,  foreign  investment  in  manufacturing  in  Hong  Kong, 
primarily  from  Japan  and  the  USA,  continues  to  be  strong.  On  the  other 
hand,  Hong  Kong  remains  very  dependent  on  close  co-operation  with  the 
PRC,  as  China  provides  much  of  the  raw  materials,  water,  food,  low  labour 
costs  and  a  huge  market  (Bonavia,  1985:91). 

The  economic  links  have  become  so  close  that  depreciations  of  the 
Chinese  currency  unit,  the  Renmimbi,  have  sometimes  imported  inflation 
into  the  territory  (Jao,  1985:41).  Several  studies  describe  the  developing 
interdependence  between  China  and  Hong  Kong  very  well  (see  Chueng, 
1982).  The  findings  of  these  authors  underline  the  existence  of  an  increas- 
ing pattern  of  two-way  dependence.  While  Hong  Kong  itself  is  largely 
dependent  on  supplies  from  mainland  China,  it  accounts  for  80%  of  the 
foreign  investment  in  the  province  of  Guandong,  which  is  the  fastest-de- 
veloping Special  Economic  Zone  (SEZ)  in  the  PRC,  with  a  GDP  growth 
rate  of  30%  in  1993  40  In  early  1994,  a  newly  established  Monetary 
Authority  works  towards  still  closer  economic  and  financial  integration  of 
Hong  Kong  and  the  PRC. 

Lee  and  Melcher  (1989a:22-24)  have  argued  that  it  is  a  timeless  reality 
for  Hong  Kong  that  its  economic  health  is  governed  by  events  beyond  the 
territory's  borders.  They  probably  overemphasised  its  links  with  US  devel- 
opments, viewing  the  state  of  US  consumer  demand,  which  is  difficult  to 
forecast  each  year,  as  by  far  the  most  crucial  influence.  They  also  argued 
that  protectionist  measures  could  still  be  adopted  which  might  damage  the 
economic  interests  of  Hong  Kong.  Another  argument  is  that  Hong  Kong, 
to  the  extent  that  it  is  increasingly  linked  with  the  PRC  economy,  has  now 
become  more  dependent  on  the  development  of  trade  links  between  the 
PRC  and  the  USA.  If  the  PRC  were  to  lose  its  'Most  Favoured  Nation' 
status,  a  threat  that  is  regularly  used,  it  would  really  be  Hong  Kong  that 
would  suffer  directly.  Since  that  privileged  status  is  not  given  in  perpetuity, 
Hong  Kong's  economic  future  would  indeed  depend,  to  some  extent,  on 
the  continuation  of  US  goodwill.  In  a  sense,  this  adds  considerable  security 
to  Hong  Kong's  future,  since  the  USA,  apart  from  considering  the  huge 
economic  stake  for  US  companies  in  Hong  Kong,  would  have  wider 
political  concerns  that  are  linked  to  the  continuing  prosperity  of  Hong 
Kong. 
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On  the  other  hand,  it  has  become  much  more  obvious  recently  that  the 
increasingly  stronger  trade  links  with  Japan,  in  particular,  but  also  with 
other  Asian  countries,  are  making  the  Hong  Kong  economy  less  directly 
dependent  on  developments  in  the  USA  and  on  shifting  US  economic  and 
trade  policies.  It  is,  in  my  view,  a  clear  reflection  of  the  growing  economic 
integration  of  Hong  Kong  into  the  Asian  economies  that  gains  it  more 
independence  from  US  links.  A  detailed  study  of  this  aspect,  not  relevant 
here,  would  support  growing  evidence  of  the  increasing  integration  of  Hong 
Kong  into  the  Asian  economic  framework. 

In  conclusion,  we  see  that  Hong  Kong  has  consistently  grown  overtime, 
both  in  terms  of  population  and  of  economic  development.  Its  economic 
success  has  clearly  been  built  on  a  combination  of  factors,  including  shrewd 
entrepreneurship  and  the  immense  contributions  of  immigrants  to  the 
territory.  Hong  Kong  has  shown  an  extraordinary  capacity  for  adaptation 
to  its  precarious  situation,  politically  as  well  as  in  economic  terms.  There 
are  many  indications  that  the  process  of  coping  with  1997  and  the  under- 
lying fears  that  it  evokes  in  economic  terms,  have  reached  a  well-advanced 
stage.  My  own  observation  and  assessment  is  that  the  economy  of  Hong 
Kong  is  now  seen  as  a  major  and  increasingly  important  asset  for  China. 
The  PRC,  therefore,  has  developed  a  vested  interest  in  the  continuation  of 
Hong  Kong's  economic  success  and  is  not  likely  to  jeopardise  it  by 
short-sighted  political  or  economic  manoeuvres  which  will  frighten  people 
and  investment  away  from  the  Crown  colony  and,  after  June  1997,  from 
the  Special  Economic  Zone.  While  Chinese  goodwill  cannot  be  absolutely 
guaranteed,  since  it  remains  true  to  say  that  anything  is  possible  in  China, 
there  seems  much  cause  for  optimism.  Indeed,  the  people  of  Hong  Kong 
see  this  economic  argument  with  increasing  clarity. 

This  does  not  mean,  however,  that  the  economic  attractions  of  Hong 
Kong  are  per  se  sufficient  to  reassure  the  people  of  Hong  Kong  that  their 
future  well-being,  in  economic,  social  and  political  terms,  is  absolutely 
guaranteed.  Nevertheless,  as  we  see  in  chapter  four,  while  there  is  a  need 
to  plan  for  the  eventualities  of  Chinese  unpredictability,  the  people  of  Hong 
Kong  appear  to  perceive  the  strong  economic  attractions  of  their  habitat  as 
an  important  incentive  to  stay  where  they  are. 
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■   2.4  The  background  to  the  Sino-British  Joint 

Declaration  of  1984  and  Hong  Kong's  reactions 

Having  looked  at  the  economic  situation  of  Hong  Kong,  we  now  need  to 
consider  what  has  been  agreed  between  London  and  Beijing  on  the  future 
of  the  territory  and,  more  specifically,  on  the  future  of  its  inhabitants. 
Further,  we  need  to  ask  how  the  people  of  Hong  Kong  have  reacted  to  those 
agreements.  There  is  a  considerable  amount  of  published  material  on  the 
Joint  Declaration  of  19  December  1984  and  on  the  Basic  Law,  so  we  can 
restrict  ourselves  to  a  summary  of  the  most  relevant  issues. 

The  candid  curtain-lifting  of  diplomatic  secrecy  behind  the  Hong  Kong 
negotiations  in  Cottrell's  recent  study  of  1993  discloses  the  weakness  of 
the  British  bargaining  position  and  the  undaunted  stubbornness  with  which 
the  Chinese  stonewalled  all  British  attempts  to  secure  a  role  for  Britain  in 
Hong  Kong  after  June  1 997.  We  have  already  seen  that  by  virtue  of  the  1 9th 
century  treaties  between  China  and  Britain,  most  of  Hong  Kong  was 
anyway  a  'borrowed  place  on  borrowed  time',  as  Han  Su  Yin  had  called  it 
in  Life  Magazine  as  long  ago  as  1959. 

In  the  early  1980s,  everyone  concerned  with  Hong  Kong  started  to 
wonder  with  renewed  interest  what  would  happen  to  the  British  colony, 
especially  the  New  Territories.  Formal  negotiations  about  their  lease  were 
initiated  by  Britain  in  1982,  in  full  awareness  of  the  fact  that  China  held 
ultimate  sovereignty  over  the  New  Territories  and  claimed  sovereignty  over 
the  whole  of  Hong  Kong.  Cottrell  (1993:70)  shows  that  Margaret  Thatcher 
had  initially  hoped  to  rely  on  'the  British  understanding  of  international 
law'  and  the  validity  of  the  old  treaties  to  negotiate  an  extension  of  the  lease 
over  the  New  Territories  as  an  extreme  bargaining  position,  but  this  was 
brusquely  refused  from  the  outset.  Thus,  a  total  arrangement  for  Hong 
Kong  1997  came  to  be  insisted  upon  by  China,  relying  on  the  view  that 
Hong  Kong  had  been  taken  away  illegally  by  the  British  (Fouquin, 
1985:23). 

In  retrospect,  it  seems  rather  improbable  that  Britain  could  have  pro- 
longed the  lease  of  Hong  Kong  for  a  further  period.  Acceptance  of  another 
lease  agreement  by  the  Chinese,  however  profitable  in  economic  terms, 
would  have  amounted  to  implied  recognition  of  the  old  treaties.  Wesley- 
Smith  (1980: 190)  had  argued  earlier  that  it  was  unthinkable  for  the  PRC  to 
do  so. 

Cottrell  confirms  that  the  British  were  soon  made  to  realise  that  China 
would  make  no  concessions  about  the  expiry  of  the  lease  on  30  June  1997. 
Attention  therefore  shifted  to  two  questions:  Firstly,  how  could  confidence 
in  Hong  Kong  as  an  economic  powerhouse  and  its  continued  profitability 
be  secured  up  to  1997  if  everyone  knew  that  the  PRC  would  take  it  over  at 
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the  appointed  hour?  Secondly,  was  there  a  chance  that  even  after  the  return 
of  Hong  Kong  to  the  PRC  the  existing  socio-economic  framework  of  this 
prosperous  trading  centre  could  be  maintained?  If  so,  would  it  be  possible 
for  Britain  to  play  a  continuing  administrative  role  in  Hong  Kong,  given 
that  a  political  role  was  clearly  unacceptable? 

Growing  evidence  of  public  unrest  in  Hong  Kong  during  the  early  1 980s, 
well-documented  by  Cottrell,  concentrated  the  mind  and  provided  an 
important  incentive  for  an  early  settlement  of  central  issues.  Initially,  in 
Hong  Kong  itself,  'once  it  became  clear  in  the  summer  of  1 982  that  Britain's 
days  were  numbered,  confidence  plunged,  never  to  recover  fully'.  (Hicks, 
1989a:i). 

This  put  considerable  pressure  on  the  negotiating  parties.  Would  the 
Chinese  find  a  deserted  island  in  1 997,  rather  than  a  boom  town?  While  the 
Chinese  knew  that  history  was  in  their  favour,  they  also  began  to  grasp  that 
a  flourishing  Hong  Kong  would  offer  them  immense  economic  oppor- 
tunities. Overholt  (1993:129)  rightly  emphasises  Hong  Kong's  role  as  an 
economic  utility  for  a  self-reforming  China.  The  British,  on  the  other  hand, 
faced  with  waning  economic  influence  world-wide  as-  well  as  in  Hong 
Kong,  focused  on  political  issues  and  began  to  press  for  Chinese  assurances 
on  political  freedoms  beyond  1997.  At  first  sight,  this  may  have  been 
designed  to  safeguard  the  economic  stability  of  Hong  Kong  prior  to  the 
take-over,  but  it  is  more  likely  that  Britain  sought  to  save  face  in  this  way. 

The  close  interplay  of  economic  and  political  factors  during  the  nego- 
tiations has  been  commented  on  by  several  writers.  Pomery  (1990:776) 
argues  that  the  British  had  wishfully  calculated  that  Hong  Kong's  future 
under  British  administration  'was  assured  because  China  had  an  economic 
self-interest  in  maintaining  it  as  a  successful  port' .  Later  events  clearly 
showed  the  hollowness  of  this  argument:  the  economic  success  of  Hong 
Kong  would  not  necessarily  be  dependent  on  British  rule. 

The  Chinese  leader  Deng  Xiaoping  himself  had  set  a  deadline  of 
September  1984  for  the  formal  conclusion  of  the  Sino-British  negotiations. 
Gradually,  pressure  began  to  build  up  for  both  sides  to  stop  prevaricating 
and  come  up  with  a  mutually  acceptable  agreement  which  would  also 
satisfy  the  people  of  Hong  Kong,  who  were  not  formally  represented  at  the 
negotiating  table.  From  1982  to  1984,  in  a  series  of  talks  between  Britain 
and  China,  conducted  in  great  secrecy,  a  range  of  practical  questions 
concerning  the  transfer  of  Hong  Kong  to  Chinese  rule  began  to  be  ad- 
dressed. However,  already  by  1983  it  became  clear  that  Britain  would  not 
in  fact  be  allowed  to  retain  any  administrative  role  after  30  June  1997.  Thus 
the  emphasis  in  the  negotiations  shifted,  under  pressure  from  Britain,  to  the 
post-transfer  period  in  order  to  seek  a  maximum  of  guarantees  and  assur- 
ances from  the  PRC  leadership  that  the  special  status  of  Hong  Kong  would 
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be  preserved  for  a  long  time  to  come.  China  at  first  resisted  this  as 
unwarranted  interference,  but  once  the  British  had  officially  admitted  that 
there  was  no  direct  role  for  them  after  June  1997,  the  Chinese  moved  fast 
to  finalise  details  of  the  post- 1997  arrangements. 

It  seems  that  both  Britain  and  China  became  increasingly  aware  of  the 
dangers  of  growing  insecurity  and  panic  in  Hong  Kong.  The  obvious  lesson 
from  the  local  disturbances  of  the  early  1980s  became  that  'the  consequen- 
ces of  any  1997  settlement  would  be  felt  a  long  time  before  that  date' 
(Cottrell,  1993:138).  Thus,  urgent  steps  had  to  be  taken  by  both  sides  to 
reassure  the  people  of  Hong  Kong  that  their  life-style  and  economic 
conditions  would  not  dramatically  alter  under  PRC  rule.  Rather,  there 
would  be  a  gradual  transition  process,  prepared  by  China's  recent  modifi- 
cation of  its  own  constitution  to  allow  explicitly  for  the  co-existence  of 
various  economic  and  administrative  systems  within  the  PRC. 

Cottrell  indicates  that  the  earlier  Chinese  aim  of  seeking  to  entice  Taiwan 
to  return  to  the  fold  of  the  mother  country  was  shelved  during  these 
negotiations  in  favour  of  tackling  the  Hong  Kong  issue  first.  It  appeared 
now  that  the  transfer  of  Hong  Kong  at  a  definite  date  could  be  anticipated 
with  certainty,  so  that  Hong  Kong  moved  to  the  top  of  China's  agenda  for 
reunification.  This,  in  turn,  has  given  added  confidence  to  Hong  Kong 
residents,  since  a  smooth  transition  in  Hong  Kong  during  summer  1997  and 
thereafter  must  be  China's  aim,  given  that  it  needs  to  inspire  confidence  in 
the  Taiwanese  that  their  future  lies  in  a  pluralist  but  politically  united  China. 

The  eventual  outcome  of  the  negotiations  between  Britain  and  China  did 
not  leave  any  scope  for  Britain  to  play  a  role  in  Hong  Kong  beyond  30  June 
1997.  Whatever  happens  in  Hong  Kong  after  that  date  will  be  an  internal 
matter  for  the  PRC,  despite  the  fact  that  the  special  status  of  the  new  SEZ 
has  been  confirmed  on  paper  in  so  many  words.  In  a  sense,  aware  of  their 
history,  the  people  of  Hong  Kong  were  prepared  for  that  result.  When  Sir 
Geoffrey  Howe,  on  20  April  1984,  told  a  press  conference  in  Hong  Kong 
that  'it  would  not  be  realistic  to  think  in  terms  of  an  agreement  that  provides 
for  continued  British  administration  in  Hong  Kong  after  1997'  (Cottrell, 
1 993 : 1 50)  and  the  people  in  Hong  Kong  were  told  that  the  agreement  could 
not  be  modified  (Pomery,  1990:775),  there  was  little  evidence  of  disap- 
pointment or  opposition.  The  inevitability  of  the  transfer  had  long  been 
dawning  on  the  residents  of  Hong  Kong;  there  simply  seemed  no  escape 
from  China's  embrace  (Cottrell,  1993:118).  In  other  words,  the  process  of 
coping  with  1997  was  already  well  under  way  by  the  time  the  official 
announcements  of  the  agreement  were  made. 

The  focus  of  attention  in  Hong  Kong  now  shifted  towards  the  period 
after  30  June  1997.  How  would  the  Chinese  handle  Hong  Kong's  affairs, 
and  how  would  that  affect  the  lives  of  the  people  living  and  working  there? 
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The  Chinese,  however,  have  continued  to  be  more  concerned  about  the 
period  prior  to  the  transfer  date.  Although  they  had  earlier  made  it  clear 
that  they  would  take  Hong  Kong  as  a  wasteland  if  necessary  (Cottrell, 
1993:128),  they  were  now  realising  that  Hong  Kong  might  simply  be 
milked  dry  before  the  transfer  (Cottrell,  1993: 149).  We  shall  see  how  some 
of  the  current  issues,  such  as  the  continuing  wrangles  over  Hong  Kong's 
new  airport,  are  closely  linked  to  such  apprehensions. 

In  Hong  Kong,  the  formal  announcements  about  details  of  the  Sino- 
British  Joint  Declaration  were  met  with  a  sense  of  relief: 

People  in  Hong  Kong,  while  afraid  of  the  unknown,  were  optimistic  at 
the  time  that  the  Joint  Declaration  laid  the  basis  for  a  workable  and 
acceptable  arrangement.  (Pomery,  1990:777). 

When  the  long  two  years  of  uncertainty  finally  ended  in  1984,  Hong  Kong's 
resurgence  of  optimism  was  clearly  reflected  in  the  immediate  and  rapid 
jump  upwards  of  the  Hang  Seng,  Hong  Kong's  stock  market  index  and  a 
very  sensitive  indicator  of  confidence  in  Hong  Kong  (Davies,  1987:25).  It 
seemed  to  indicate  a  strong  optimistic  trend,  which  has  been  sustained 
during  the  past  few  years,  although  there  have  been  some  fluctuations.  The 
proposed  arrangements  clearly  gave  confidence  to  Chinese  investors  from 
China;  for  them,  the  agreement  was  seen  as  'a  golden  opportunity  to  make 
handsome  profits  overnight  through  establishing  a  Hong  Kong  operation' 
(Goodstadt,  1985:153).  On  the  other  hand,  it  has  been  argued  that  the 
reverse  of  this  process,  i.e.  Hong  Kong  investment  in  mainland  China, 
remains  a  calculated  risk,  especially  in  view  of  earlier  experiences  of 
confiscation  of  foreign  assets  in  China. 

The  details  of  the  Joint  Declaration,  as  they  later  emerged,  have  left 
many  open  questions.  Yet,  as  Cottrell  (1993:151)  put  it:  once  Sir  Geoffrey 
Howe  had  laid  the  British  cards  on  the  table,  'Hong  Kong  knew'.  The 
process  of  coping  with  1997  could  now  enter  its  next  phase. 

Signed  in  Beijing  on  1 9  December  1 984  and  officially  published  in  1 985, 
the  Joint  Declaration  endorsed  the  concept  of  'one  country,  two  systems', 
which  the  Chinese  had  originally  developed  for  wooing  Taiwan  and  now 
applied  to  Hong  Kong  as  a  reassurance  for  foreign  investors  (Cottrell, 
1993:61).  This  scheme,  designed  to  preserve  various  forms  of  concurrent 
economic  and  ideological  systems  within  the  PRC,  constitutes  in  effect  a 
system  of  internal  pluralism,  which  has  been  in  operation  in  China  since 
the  early  1990s47 

The  dual  face-saving  exercise  of  the  Joint  Declaration  involved  a  num- 
ber of  issues.  In  essence,  Britain  agreed  to  restore  Hong  Kong  to  the  PRC 
on  1  July  1997.  The  Chinese,  in  turn,  declared  their  intentions  to  institute 
a  basic  policy  of  continuity,  under  the  guiding  principle  of  'one  country, 
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two  systems',  and  guaranteed  Hong  Kong  maintenance  of  its  capitalist 
framework  for  a  period  of  fifty  years  after  1997.  The  agreement  has  been 
described  as  a  consensus  but  it  is  really  more  of  a  double  act,  a  dual  set  of 
concessions  that  have,  on  closer  analysis,  little  else  than  face  saving  value 
for  both  sides.  For,  from  1  July  1997,  China  is  absolutely  in  control  of  Hong 
Kong. 

We  have  already  seen  that  Britain,  finding  its  own  imperialistic  perspec- 
tive simply  dismissed,  could  hardly  have  done  anything  else  but  accept 
the  Chinese  premises  on  the  history  of  Hong  Kong.  As  for  the  Chinese 
concessions,  Pomery  (1990)  has  forcefully  argued,  soon  after  Tiananmen 
Square,  that  they  are  hollow  promises  and  nobody  really  believes  in  them. 
Many  other  commentators  at  the  time  agreed.  More  recently,  as  the  memory 
of  the  1989  events  recedes  and  is  put  in  perspective,  analyses  have  become 
more  optimistic.  Overholt  (1993)  argues  throughout  that  the  Chinese  are 
serious  about  respecting  Hong  Kong's  special  position,  simply  because 
they  need  a  functioning  and  economically  successful  Hong  Kong  to  man- 
age their  own  economic  reforms. 

The  guarantee  that  Hong  Kong's  special  status  will  be  preserved  was 
given  for  a  span  of  fifty  years.  One  writer  has  referred  to  this  promise  as 
'an  absurdity'  (Rayner,  1990:40).  According  to  Wan  Fai,  chief  editor  of  the 
Cheng  Ming  Review,  this  is  because  the  PRC  will  need  this  time  to 
modernise  its  economy  or  because,  following  Marxist  theories,  this  span 
of  time  will  be  needed  for  the  gradual  integration  of  Hong  Kong  into  the 
communist  system  (Fouquin,  1985:24).  It  appears,  however,  that  fifty  years 
simply  seemed  a  reasonable  time  span  to  bolster  the  reassurance  which  is 
supposed  to  be  created  by  the  provisions  of  the  Joint  Declaration. 

It  is  not  possible  to  consider  here  in  detail  to  what  extent  elements  of  the 
proposed  arrangements  will  be  practically  feasible.  The  literature  on  this  is 
clearly  divided.  Western  authors  appear  to  show  much  more  scepticism 
than  Chinese  writers,  many  of  whom  are  based  in  Hong  Kong.  Many 
negative  comments  have  been  influenced  by  the  Tiananmen  Square  disas- 
ter, which,  in  the  view  of  one  author,  'showed  that  the  Declaration  was 
flawed  almost  to  nullity' .  It  seems  certain  that  Hong  Kong  will  become 
a  Special  Administrative  Region  and  will  enjoy  a  high  degree  of  economic 
autonomy  as  a  Special  Economic  Zone  of  the  PRC.  One  can  be  less  certain 
about  the  political  and  legal  structures  that  will  be  developed.  The  law,  it 
has  been  assumed,  will  mostly  remain  the  same.  However,  it  seems  difficult 
to  imagine  how  the  Chinese  will  apply  the  historically  tainted  received 
British  laws,  written  in  both  English  and  Chinese.  Pomery  (1990:781) 
has  argued  that: 
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Hong  Kong's  legal  system  is  already  undergoing  radical  changes 
during  the  transition,  and  some  legal  experts  expect  that  China  will 
eventually  change  Hong  Kong's  common  law  system  so  as  to  sever  the 
city's  evolving  links  with  other  common  law  (i.e.  foreign)  jurisdictions. 

While  a  court  of  final  appeal  will  be  established  for  Hong  Kong,  its  manifest 
main  purpose  is  to  take  the  jurisdiction  of  Hong  Kong  out  of  the  ambit  of 
the  Privy  Council.  This,  in  view  of  the  sensitivity  of  the  sovereignty  issue, 
is  an  unavoidable  fact  which  has,  already  years  ago,  led  important  investors 
to  relocate  their  business  headquarters  to  safer  places  like  Bermuda. 
Employment  structures  in  the  public  sector  are  supposed  to  remain  the 
same,  but  there  is  not  much  confidence  in  that  promise  either.  Certainly, 
interpreting  the  detail  of  the  Joint  Declaration  will  eventually  become  a 
more  or  less  exclusively  Chinese  affair,  an  internal  matter  for  China.  This 
also  means  that  many  rules  of  international  law  will  not  apply,  as  China 
will  simply  be  able  to  hide  behind  the  basic  principle  of  state  sovereignty 
to  implement  those  policies  that  it  sees  fit  to  use. 

It  is  envisaged  that  the  territory  will  be  allowed  to  play  a  part  in 
international  institutions  (Jao,  1985:43).  This  will  mean  that  China  has  an 
extra  voice  in  some  of  them,  as  Britain  had  before,  probably  an  expedient 
measure  of  some  use  to  China  (Wilson,  1990:121).  Capital  and  monetary 
markets  are  supposed  to  remain  free  from  communist  regulation.  The  right 
to  private  property  seems  guaranteed.  Hong  Kong  is  supposed  to  keep  its 
own  shipping  and  air  policy,  though  this  is  now  seen  as  doubtful  in  view 
of  Beijing's  influence  over  the  construction  and  management  of  the  planned 
new  airport  (see  further  below).  Several  writers  in  the  early  1980s  have 
emphasised  the  proposed  continuities  and  appeared  to  assume  that  capital, 
people  and  goods  may  circulate  totally  freely.  After  1989,  this  more 
positive  assessment  has  been  revised  towards  greater  realism  and  a  reali- 
sation that  Hong  Kong's  future  lies  with  China,  not  with  any  Western 
power. 

After  much  wrangling,  a  Sino-British  Joint  Liaison  Group  was  estab- 
lished, as  envisaged  under  the  Joint  Declaration  of  1984.  Its  brief  was  to 
conduct,  until  1  January  2000,  consultations  on  the  implementation  of  the 
Joint  Declaration,  to  discuss  matters  relating  to  the  transfer  of  sovereignity 
in  1997  and  to  exchange  information.  This  Group  was  initially  welcomed 
in  Hong  Kong  (Cottrell,  1993:165)  but  has  more  recently  been  criticised 
by  a  leading  Hong  Kong  representative  as  acting  contrary  to  the  provisions 
of  the  Joint  Declaration  in  that  it  'has  increasingly  become  the  mechanism 
by  which  London  and  Peking  make  decisions  about  our  affairs  without  our 
consent  and  often  against  our  wishes.'      This  opinion  reaffirms  the  con- 
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cerns  of  the  people  of  Hong  Kong  that  they  seem  to  have  been  passed  on 
from  one  colonial  master  to  another  (see  J.Y.S.  Cheng,  1990b:  164). 

Several  changes  positively  frightened  many  people  in  Hong  Kong, 
especially  after  the  June  1989  events.  In  particular,  the  announcement  that 
Chinese  troops  would  be  garrisoned  in  Hong  Kong  in  1997  led  to  fears  of 
brutal  suppression  of  dissident  voices  in  Hong  Kong.  This  strengthened 
apprehensions  that  the  treaty  is  long  on  promises  by  China  in  order  to 
maintain  Hong  Kong's  economic  attractiveness  and  present  political  status 
quo,  but  short  on  tangible  guarantees  for  the  future  beyond  1997. 

According  to  Lydia  Dunn,  understanding  why  Hong  Kong  has  been 
so  successful  helps  to  analyse  its  people's  reactions  to  1997.  In  her  opinion, 
two  factors  were  essential:  the  provision  by  the  Hong  Kong  government  of 
the  necessary  framework  for  economic  development,  and  the  entrepreneu- 
rial flair  and  hard  work  shown  by  the  Hong  Kong  people  in  taking 
advantage  of  the  opportunities  provided  by  that  framework.  If,  in  the  past, 
these  two  conditions  had  existed  in  Hong  Kong,  the  important  question 
would  be  whether  both  would  be  continued  after  1 997.  Dame  Lydia  argued 
in  1985  that  the  necessary  framework  would  continue  after  1997,  based  on 
her  trust  in  the  Joint  Declaration,  the  multiple  interests  of  Western  countries 
in  Hong  Kong,  and  China's  concern  for  its  international  reputation  and 
credibility.  Seeing  the  pragmatism,  fatalism  and  adaptability  of  the  people 
of  Hong  Kong,  she  felt  that  psychological  confidence  would  remain  and 
declared  herself  optimistic  about  the  future  economic  prosperity  of  Hong 
Kong. 

To  support  her  views,  Dame  Lydia  gave  four  major  reasons  to  explain 
why  she  believed  China  would  in  fact  entirely  respect  the  agreement. 
First,  because  the  reputation  and  honour  of  the  two  governments  is  com- 
mitted in  this  way,  and  the  whole  world  will  be  watching.  This  would  appear 
to  be  a  typical  Chinese  argument  in  terms  of  saving  face.  Secondly,  the 
Chinese  leadership  has  stated  in  convincing  and  explicit  terms  that  the 
agreement  will  be  implemented.  Thirdly,  China's  leadership  has  committed 
a  great  deal  of  effort  to  the  negotiating  process  and  set  out  its  intended 
policies  for  Hong  Kong  after  1997  in  great  detail,  something  which  it  need 
not  have  done  if  it  had  no  intention  of  adhering  to  what  was  agreed. 
Fourthly,  it  is  in  China's  national  interest  to  implement  the  terms  of  the 
agreement,  because  Hong  Kong's  continued  stability  and  prosperity  are 
important  to  the  successful  achievement  of  the  historic  task  of  China's 
reunification  and  internal  modernisation. 

Similarly,  Y.  C.  Jao  (1985:37)  noted  a  new  respect  for  international 
treaties  in  the  post-Maoist  period,  the  emergence  of  new  domestic  and 
foreign  policies  in  China,  and  substantial  Chinese  interest  in  Hong  Kong's 
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stability  and  prosperity.  Reactions  prior  to  1989  have  clearly  been  very 
diverse  but  generally  positive. 

One  could  be  cynical  about  such  opinions  and  argue  that  Hong  Kong 
leaders  themselves  have  far  too  much  to  lose  from  a  decline  of  confidence 
and  must  be  concerned  to  create  an  impression  of  optimism.  The  economic 
facts  of  the  last  few  years,  however,  speak  for  themselves.  Having  over- 
come the  insecurities  of  the  early  1 980s  and  the  shocks  of  1 989,  Hong  Kong 
has  settled  down  again  and  is  once  more  looking  to  the  future  with 
considerable  economic  confidence.  Much  of  this  confidence  rests  on  the 
realities  of  the  gigantic  joint  venture  between  Guandong  and  Hong  Kong 
(Overholt,  1993:119),  enormous  Chinese  investment  in  Hong  Kong,  and 
the  growing  realisation  that  China  needs  Hong  Kong's  economic  impulses 
to  support  its  own  economic  development  policies. 

Obviously,  there  are  other  reasons  for  retaining  confidence  in  Hong 
Kong's  future.  When  one  has  the  possibility  to  go  abroad  in  case  Hong 
Kong  becomes  dangerous  (a  facility  available  only  to  a  small  elite),  one 
may  view  1 997  in  a  more  positive  light.  There  are  also  strong  economic 
arguments,  particularly  from  people  involved  in  multinational  companies, 
that  the  basic  principles  of  the  agreement  matter  less  than  economic 
realities,  which  will  operate  in  Hong  Kong's  favour. 

In  general,  it  may  be  said  that  multinational  entities,  whether  financial 
or  non-financial,  are  more  optimistic  about  Hong  Kong's  future  than 
local  Chinese  firms.  The  reasons  for  this  can  be  easily  explained  by 
standard  economic  analysis.  Typically,  a  multinational  firm's  invest- 
ment in  Hong  Kong  is  a  calculated  risk  quantitatively  trivial  relative  to 
the  firm's  global  assets,  but  nevertheless  forming  an  integral  part  of  the 
firm's  global  strategy. 

It  should  come  as  no  surprise  that  not  all  opinions  in  Hong  Kong  were 
swayed  by  economics.  Some  reactions  to  the  Joint  Declaration  have  clearly 
not  been  positive,  especially  since  the  1989  events  in  Beijing.  Scott 
(1989:9)  rightly  emphasised  the  rise  in  political  consciousness: 

The  publication  of  the  agreement  accelerated  the  growth  of  political 
awareness  in  Hong  Kong,  encouraged  the  development  of  organisa- 
tions designed  to  protect  the  interests  of  local  people  and  required  every 
citizen  to  take  stock  of  his  or  her  future. 

Pomery  (1990:775)  has  argued  that  the  British  made  'a  fundamental 
miscalculation'  in  not  taking  account  of  the  emergence  of  a  large  indigenous 
middle  class,  which  not  only  had  an  interest  in  economic  stability  but  was 
also  increasingly  concerned  about  political  freedoms. 
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Considerable  ambiguity  attaches  in  particular  to  the  future  of  the  legal 
system.  An  early  response  from  Henry  Litton,  Chairman  of  the  Bar  Asso- 
ciation, epitomises  this:  'The  present  legal  system  is  unlikely  to  stay  intact 
after  1997' ,  while  'it  is  useless  to  pretend  that  drastic  changes  in  the  system 
of  government  can  leave  the  framework  of  law  as  we  know  it  intact.' 

Already  in  1984,  a  generally  accepted  idea  was  that  the  agreement  could 
work  but  that  everything  would  really  depend  on  the  Chinese.  Indeed,  as 
time  went  by,  the  evidence  that  China  decides  everything  and  that  the 
British  Parliament  plays,  at  best,  the  role  of  a  distant  Sophoclean  chorus 
'without  perceptibly  influencing  the  successive  episodes  of  the  Hong  Kong 
tragedy,'  has  crystallised.  Pomery,  concerned  about  the  way  in  which  the 
Basic  Law  of  the  Hong  Kong  Special  Administrative  Region  has  been 
determined  by  Chinese  concerns,  criticised  the  1984  Agreement: 

Its  basic  flaw  is  that  it  allowed  China  to  create  the  rules  to  interpret 
those  post- 1 997  guarantees,  and  to  start  doing  so  as  early  as  1985  when 
attention  turned  to  the  drafting  of  the  Basic  Law,  Hong  Kong's  post- 
1997  constitution.  China  saw  the  drafting  of  the  Basic  Law  as  an 
opportunity  to  reinterpret  the  Joint  Declaration  and  to  shape  Hong 
Kong's  political  agenda. 

Significantly,  Cottrell  concludes  his  recent  study  on  the  note  that  Hong 
Kong's  future  lies  now  in  'qualified  enthusiasm'  for  the  new  realities 
(Cottrell,  1993:173),  perhaps  a  wary  trust  in  the  face  of  the  unknown.  But 
there  is  no  alternative  to  seeing  the  fate  of  Hong  Kong  linked  to  that  of 
China: 

Given  the  fragile  —  indeed,  the  wholly  illusory  —  status  of  the  Basic 
Law  as  the  principal  guarantor  of  Hong  Kong's  'high  degree  of 
autonomy'  from  China,  it  followed  that  confidence  in  the  future  of 
Hong  Kong  could,  ultimately,  be  founded  only  in  a  corresponding 
confidence  in  the  future  of  China.  If,  and  only  if,  China  was  moving 
towards  a  new  respect  within  its  own  borders  for  enterprise,  freedom 
and  the  rule  of  law,  could  it  be  expected  to  respect  those  commodities 
in  Hong  Kong  (Cottrell,  1993:190). 

So  far,  after  the  shock  of  the  1989  events,  Hong  Kong  itself  has  been  spared 
any  atrocities  and  remains  largely  confident.  What,  however,  does  one 
make  of  the  evidence  from  Tibet,  where  a  forcible  colonisation  policy 
seems  to  be  pursued  and  China's  strategy  of  inspiring  confidence  is 
manifestly  not  applied?  If,  as  indicated  above,  the  incorporation  of 
Hong  Kong  into  the  PRC  could  indeed  create  another  ethnic  grouping  on 
Chinese  territory,  this  would  be  more  true  for  the  Taiwanese  Chinese.  One 
could  also  argue  that  little,  in  principle,  distinguishes  those  two  cases  from 
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that  of  the  Tibetans.  So  the  ambivalent  anticipations  about  the  Chinese  take- 
over of  Hong  Kong  cannot  be  pushed  entirely  to  the  back  of  our  conscious- 
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ness. 

It  is  fair  to  say,  however,  that  the  family  links  of  Hong  Kong  people 
across  the  present  border  have  remained  very  strong,  so  that  a  relatively 
smooth  assimilation  seems  possible.  Where  this  leaves  the  actual  mi- 
norities, whether  Chinese  or  other  racial  and  cultural  groups,  remains  to  be 
seen. 

■   2.5  Recent  developments:  Democratic  rights  and 
airport  constructions 

Faced  with  continuing  fundamental  insecurities,  the  people  of  Hong  Kong 
have  basically  split  into  three  groups:  those  who  distrust  China  and  will 
seek  to  leave  Hong  Kong,  those  who  have  thrown  in  their  lot  with  China, 
and  a  shifting  number  of  'don't  knows'.  The  first  group,  as  we  shall  see  in 
more  detail  in  chapter  four,  is  constantly  decreasing,  partly  because  emi- 
gration from  Hong  Kong  has  the  obvious  effect  of  reducing  numbers  in  this 
category.  The  second  group,  already  the  largest  of  the  three,  appears  to  be 
growing.  The  third  group  remains  wary,  its  reactions-  subject  to  future 
developments.  Although  many  of  them  may  be  apprehensive  about  the 
changes  1997  will  bring,  most  will  have  hardly  any  alternative  but  to  stay 
in  Hong  Kong. 

Two  major  factors  contributing  to  Hong  Kong's  insecurity  complete  the 
picture:  the  dramatic  events  of  spring  and  summer  1989  in  Beijing  and  the 
disputes  over  the  new  airport  in  Hong  Kong.  Our  discussion  of  these  two 
factors  is  linked  finally  to  the  current  debates  about  the  democratisation 
process  in  Hong  Kong. 

Undoubtedly,  the  massacre  on  Tiananmen  Square  in  Beijing  on  4  June 
1 989  led  to  a  deep  confidence  crisis  in  Hong  Kong.  People  were  faced  with 
the  cruel  reality  that  the  PRC  is  not  reforming  as  quickly  as  one  might  want 
to  believe.  China  appeared  to  be  politically  fragile  still.  The  cruel  crack- 
down indicates  that  Chinese  instability  could  one  day  lead  to  similarly 
disastrous  events  in  Hong  Kong.  The  troubles  of  1989  in  Beijing  caused 
the  stock  market  in  Hong  Kong  to  plunge  during  May  and  June  1989  and 
created  dramatic  uncertainty  about  the  post- 1997  situation.  Significantly, 
this  had  immediate  effects  on  the  question  of  emigration  from  Hong  Kong: 

The  devastating  loss  of  confidence  in  Hong  Kong  is  likely  to  result  in 
a  new  surge  of  emigration  and  capital  flight,  much  of  it  headed  for 
North  America  and  Australia. 

Chris  Pomery  saw  Hong  Kong's  people  disheartened  by  the  violent  crack- 
down and  subsequent  political  chill.  Not  trusting  the  promises  of  the  Joint 
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Declaration,  they  'have  been  scrambling  to  emigrate'  (Pomery,  1990:773). 
Furthermore,  instability  in  China  as  in  June  1989  poses  a  considerable  risk 
for  Hong  Kong's  supply  of  vital  products  from  the  PRC,  despite  the  fact 
that  China  has  never  stopped  its  supply,  whatever  the  tensions  between 
China  and  Hong  Kong  or  Western  countries.  Pomery  has  argued  that  Hong 
Kong's  fate  was  sealed  long  before  June  1 989  and  has  criticised  the  absence 
of  democratic  institutions  in  Hong  Kong: 

The  crackdown  on  the  democracy  movement  merely  exposed  the 
hollowness  of  the  1984  Joint  Declaration  between  Britain  and  China, 
which  supposedly  guaranteed  Hong  Kong  a  large  degree  of  autonomy 
after  1997  in  accordance  with  Deng  Xiaoping's  promise  of  'one 
country,  two  systems'.  However,  British  and  Chinese  policies  for  the 
transition  hopelessly  compromised  Hong  Kong's  internal  political 
development,  a  problem  compounded  by  the  absence  of  strong  civic 
leadership  within  the  colony  itself. 

The  1989  events  led  to  huge  demonstrations  in  Hong  Kong  and  massive 
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support  for  the  Chinese  dissidents.  After  initial  feelings  had  cooled,  Hong 
Kong  soon  realised  that  it  had  little  choice  but  to  reconcile  itself  to  the  cruel 
realities:  'It  was  obliged  to  accept  that  it  lived  in  the  shadow  of  the 
Communist  Party,  however  black  that  shadow  might  be'  (Cottrell, 
1993:191).  Another  immediate  result  was  that  Britain  felt  under  pressure 
to  act  on  its  plans  to  offer  more  tangible  security  to  key  personnel  in  Hong 
Kong.73 

Most  relevant  for  the  ongoing  debate  about  the  effects  of  1989  and  the 
extent  of  democratic  rights  in  Hong  Kong  is  the  Chinese  reaction  to  Hong 
Kong's  support  for  the  democracy  movement  of  1 989.  After  the  mass  dem- 
onstrations in  Hong  Kong,  China  appeared  to  see  any  movement  towards 
democracy  in  Hong  Kong  itself  as  potentially  dangerous  and  undesirable.  It 
has  since  opposed  all  moves  towards  democratisation  in  Hong  Kong,  appar- 
ently not  only  because  of  its  own  internal  worries  but  also  to  rebuff  any 
British  attempts  at  interfering  in  the  sensitive  issue  of  Chinese  sovereignty 
after  30  June  1 997 .  Chinese  apprehensions  about  the  extent  of  opposition  in 
Hong  Kong  have  also  been  reflected  in  the  final  text  of  the  Basic  Law  of 
1 990,  which  introduced  a  new  offence  of  sedition  and  would  appear  to  em- 
power the  Chinese  authorities  to  impose  martial  law  in  Hong  Kong  in  cer- 
tain situations.  The  analysis  by  Overholt  (1993: 152)  emphasises  the  central 
importance  of  the  principle  of  mutual  non-subversion:  China  wants  to  see 
that  developments  in  Hong  Kong  will  not  interfere  with  mainland  politics 
and  will,  in  turn,  refrain  from  meddling  in  Hong  Kong  affairs.  Of  course, 
this  means  that  China  is  in  overall  control  of  developments. 
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The  events  of  1 989  and  their  aftermath  showed  the  people  of  Hong  Kong 
the  potential  hollowness  of  paper  guarantees  for  their  future  and  they  dem- 
onstrated that  events  within  other  parts  of  China  would  be  of  great  relevance 
to  their  own  situation.  Inevitably,  in  the  process  of  coping  with  1997,  this 
means  taking  more  interest  in  developments  within  China.  Viewed  in  this 
light,  the  current  debates  about  democratisation  in  Hong  Kong,  a  quicksand 
scenario  with  constantly  shifting  parameters,  must  obviously  be  seen  with 
suspicion  by  the  Chinese.  Any  too  dramatic  divergence  of  the  Hong  Kong 
political  scenario  endangers  the  'one  country,  two  systems'  concept.  A  bal- 
ance will  have  to  be  found  between  not  offending  China  and  protecting  the 
social,  economic  and  political  rights  of  Hong  Kong's  people,  however 
limited  they  may  be.  Significantly,  Overholt's  analysis  remains  extremely 
optimistic  and  such  optimism  is  reflected  'on  the  ground'  in  Hong  Kong  in 
early  1994. 

We  have  seen  that  the  Chinese  are  also  concerned  about  indications  that 
Hong  Kong  might  be  milked  dry  before  1997.  Disagreements  over  the 
ambitious  plan  to  build  a  very  costly  new  airport  at  Chek  Lap  Kok  have  been 
adding  a  sour  taste  to  the  sauce  of  confidence.  One  of  the  British  aims  of  this 
huge  project  was  undoubtedly  to  reinforce  trust  in  the  future  by  investing  in 
tomorrow.  But  the  PRC  has  categorically  opposed  this  project  as  too  costly, 
risking  completely  exhausting  Hong  Kong's  reserves  or  even  saddling 
Hong  Kong  with  heavy  post- 1 997  debts.  Again,  the  ongoing  negotiations 
about  the  airport  project  demonstrate  not  only  Beijing's  growing  power  of 
interference  in  Hong  Kong  but  also  the  comparative  weakness  of  Britain's 
position.  Pomery  (1990:782)  emphasises  that  it  is  doubtful  whether  any 
major  decision  in  Hong  Kong  can  be  made  today  without  China's  active  en- 
dorsement. 

Sung  (1991c:ix-x)  has  pointed  out  how  quickly  the  economics  of  Hong 
Kong  recovered  from  the  shock  of  Tiananmen  Square.  After  long  and  ex- 
tremely acrimonious  negotiations  between  London  and  Beijing,  while  rela- 
tions between  China  and  Hong  Kong  improved  markedly,  a  formal 
agreement  about  the  airport  was  reached  on  30  June  1991.  A  Sino-British 
Memorandum  was  signed  on  4  July  1991  by  the  Chinese  leadership  and 
Prime  Minister  John  Major,  who  had  to  go  to  Beijing,  thus  breaking  the 
diplomatic  ice  between  the  PRC  and  the  Western  nations  resulting  from  the 
1 989  events.  However,  this  agreement  was  only  an  interim  bargaining  posi- 
tion and  plainly  served  other  Chinese  interests.  It  has  not  solved  several  on- 
going practical  problems,  in  particular  relating  to  the  financial  aspects  of 
this  project.  While  the  projected  costs  kept  going  up  by  billions  of  pounds, 
it  appeared  for  a  while  that  the  Hong  Kong  authorities  would  have  to  act  uni- 
laterally if  they  wished  to  go  ahead  with  their  announced  plans  to  award  the 
next  round  of  contracts.     As  this  book  goes  to  press,  however,  the  Gov- 
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ernor  is  still  waiting  for  'good  news'  from  the  Chinese.  While  Britain  still 
wants  to  build  the  airport,  for  economic  and  prestige  reasons  if  nothing  else, 
China  employs  delaying  tactics  and  has  been  linking  the  airport  project  to 
political  issues,  especially  after  Chris  Patten  became  Governor  of  Hong 
Kong  on  9  July  1 992.  It  would  seem  that  China's  protracted  delaying  tac- 
tics may  make  it  unrealistic  for  the  project  to  go  ahead  before  1997.  This 
would  confirm  the  suspicion  that  British  economic  interests  rather  than 
Hong  Kong  or  Chinese  structural  needs  have  been  influencing  the  terms  of 
this  contested  project.  Here,  too,  the  Chinese  see  dangers  of  foreign  med- 
dling beyond  1 997  in  what  they  consider  their  own  territory  and  affairs. 

Much  could  be  said  about  the  democratisation  debate  in  Hong  Kong, 
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which,  of  course,  started  long  before  Chris  Patten  became  Governor.     The 

traditional  assumption  was  that  the  Hong  Kong  people  had  developed  a 
kind  of  'blind  eye'  towards  civil  liberties;  like  the  predicament  of  1997  it- 
self, it  was  an  issue  a  polite  person  would  not  mention.  After  the  dramatic 
events  leading  to  the  Sino-British  Joint  Declaration  in  1984  and  the  1989 
crackdown  on  dissidents,  however,  Hong  Kong  has  certainly  experienced 
politicisation. 

Democratisation  in  Hong  Kong  implies  and  seeks  to  achieve  a  variety  of 
things  simultaneously.  Consequently,  its  assessment  will  vary,  depending 
on  one's  perspective.  It  changes  nothing  about  the  basics  of  the  transfer  it- 
self. From  China's  viewpoint,  British  attempts  to  introduce  democratic 
structures  in  Hong  Kong  at  this  late  stage  are  seen  as  devious,  given  the  real- 
ities of  colonial  history.  It  has  not  helped  that  forceful  personalities  like 
Martin  Lee  have  sought  to  make  political  capital  out  of  the  situation  (see 
also  Overholt,  1993:173).  Apparently,  China  views  the  British  efforts  as  at- 
tempts to  undermine  Chinese  authority  after  the  handover.  In  other  words, 
since  the  British  have  agreed  to  play  no  administrative  role  after  30  June 
1 997,  why  should  they  come  up  with  ideas  such  as  the  'through  train'  propo- 
sals, which  would  leave  British-created  political  structures  in  place  after 
the  transfer?  Not  surprisingly,  China  is  totally  opposed  to  such  suggestions 
and  remains  nervous  about  the  spread  of  even  limited  democracy  in  Hong 
Kong.  Its  reaction,  more  than  defensive  bargaining,  has  been  to  claim  that 
any  British  plans  for  reform  should  be  discussed  with  Beijing  before  being 
announced.  Teresa  Poole,  reporting  from  Beijing  (The  Independent,  10 
December  1992),  wrote  that  China  is  preparing  to  setup  a  post- 1997  Hong 
Kong  administration  'to  replace  any  legislature  put  in  place  by  Britain  with- 
out China's  agreement.'  More  recently,  China  said  very  clearly  that  if 
changes  are  made  in  Hong  Kong  without  its  approval,  they  will  be  reversed 
after  the  colony  reverts  to  Chinese  control  in  1 997. 

It  is,  thus,  too  simple  to  argue  that  Britain's  decency  and  honour  are  on 
the  line  in  the  face  of  irrational  and  largely  rhetorical  Chinese  attacks. 
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Even  a  senior  British  minister  has  recently  referred  to  the  Sino-British  con- 
flict as  'an  exchange  of  rhetoric.'  This  was  probably  said  to  reassure  busi- 
ness confidence  in  Hong  Kong,  but  it  raises  doubts  over  what  Britain  is 
actually  trying  to  achieve  by  pushing  for  reforms  in  Hong  Kong  if  everyone 
knows,  and  even  Britain  has  begun  to  accept,  that  after  transfer  the  Chinese 
can  do  with  Hong  Kong  what  they  please. 

Chris  Patten  stated,  soon  after  he  became  Governor,  that  his  aim  is  to 
safeguard  Hong  Kong's  way  of  life,  but  he  did  not  say  how,  for  how  long 
and  to  what  extent.  An  editorial  in  The  Times  on  the  same  day  called  his  ef- 
forts 'a  calculated  political  gamble'.  The  Governor  himself,  not  being 
elected,  relies  on  opinion  polls  to  legitimise  and  justify  his  actions.  When 
he  appeared  recently  before  the  House  of  Commons  Foreign  Affairs  Com- 
mittee in  London,  he  claimed  'overwhelming  support  for  the  proposals.' 
A  commentator  in  the  same  source  explains  that,  naturally,  there  could  not 
be  a  proper  referendum;  the  Chinese  would  interpret  this  as  an  attempt  to 
push  for  the  right  to  self-determination. 

Robin  Fitzsimons,  looking  in  particular  at  the  continuing  conflict  over 
the  legal  framework  under  which  the  territory  will  be  governed  after  the 
handover,  came  up  with  no  clear  answers  in  this  confusing  discussion.  The 
debate  is  not  helped  by  claims  from  Hong  Kong  representatives  that  the  de- 
velopments in  Hong  Kong  are  entirely  a  matter  for  Hong  Kong.  It  is  prob- 
ably correct  that  'most  people  in  Hong  Kong  want  both  more  democracy 
and  smooth  relations  with  China,'  as  Teresa  Poole  found.  ~  However,  she 
detected  a  change  of  mood  in  that  'people  are  still  ambitious,  but  resigned  to 
having  little  control  over  decisions  that  will  shape  their  future.'  The  feeling 
of  her  respondents  that  'little  can  now  be  done  about  what  happens  after 
1997'  probably  sums  up  the  Chinese  approach  to  the  predicament  of  Hong 
Kong,  which  is  mixed  with  the  view  that  the  Chinese  in  Hong  Kong  have 
much  less  to  worry  about  than  others  and  that  Bntish  politicians  like  Chris 
Patten  are  acting  their  part  mainly  out  of  self-interest. 

This  is  not  mere  cynicism,  but  realism  in  view  of  the  unknowable.  As  we 
have  seen,  the  majority  of  people  now  resident  in  Hong  Kong  are  not  able  to 
rely  on  plans  for  emigration,  nor  would  they  want  to.  For  them,  coping  with 
1997  must  mean  waiting  to  see  what  will  happen  and  preparing,  in  a  variety 
of  ways,  for  the  undoubtedly  important  rite  of  passage  on  30  June  1997. 
However,  there  appears  to  be  much  evidence  that  the  physical  and  mental 
preparations  for  this  watershed  date  are  very  advanced  and  that  most  people 
have  made  up  their  minds  about  what  they  expect  of  the  PRC.  The  current 
debates  about  the  democratisation  process,  useful  as  they  may  seem  from 
certain  perspectives,  which  include  the  potential  for  international  law  and 
internationalisation  of  the  Hong  Kong  issue,  contribute  to  the  growing 
opinion  in  Hong  Kong  that  antagonising  China  cannot  he  a  wise  move.  The 
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British-aided  push  for  democratisation  may  look  good  in  principle,  but  it 
neither  wipes  out  colonial  memories  nor  promises  many  tangible  benefits  to 
the  people  of  Hong  Kong.  It  may  in  fact  —  and  a  growing  number  of  people 
in  Hong  Kong  appear  apprehensive  about  this  —  become  counter-produc- 
tive, giving  the  Chinese  more  grounds  to  interfere  directly  and  drastically, 
once  they  are  in  full  control  of  Hong  Kong. 

The  opinion  that  Hong  Kong's  fate  is  irrevocably  linked  with  China  and 
Chinese  developments  has  certainly  grown  and  is  reflected  in  the  intensity 
with  which  the  people  of  Hong  Kong  have  been  reacting  to  recent  events  in 
China: 

There  has  emerged  a  conviction  that  if  freedom,  human  rights  and 
democracy  cannot  be  guaranteed  in  China,  they  cannot  be  well  pro- 
tected in  Hong  Kong. 

This  means  that  pressing  for  democracy  in  Hong  Kong  cannot  achieve 
much  if  the  rest  of  China  does  not  pull  along.  The  vaguely  defined  parame- 
ters of  the  'one  country,  two  systems'  theory  preclude  a  definitive  assess- 
ment. Anything  remains  possible  in  China.  As  the  clocks  tick  away  to  1997, 
Britain  and  its  concerns  become  of  ever  more  marginal  interest  to  most 
people  of  Hong  Kong.  What  they  have  to  cope  with  primarily  is  not  the 
withdrawal  of  Britain  but  the  assumption  of  full  sovereignty  by  the  Chinese. 
To  the  extent  that  China  has  taken  increasing  control  over  the  way  in  which 
Hong  Kong  develops  during  the  1 990s,  the  people  of  Hong  Kong  have  been 
given  a  chance  to  preview  what  life  will  be  like  after  the  formal  transfer.  As 
indicated,  the  gradual  opening  of  Chinese  economic  policies  and  the  reali- 
sation that  Hong  Kong  is  a  golden  goose  whose  assets,  intricately  inter- 
linked with  the  Chinese  economy  already,  must  be  preserved  as  a  matter  of 
national  interest,  work  in  favour  of  an  optimistic  scenario  for  Hong  Kong's 
people.  They  themselves  are  an  asset,  and  most  of  them  already  'belong'  to 
China  in  more  than  one  sense. 

Thus,  the  problems  of  coping  appear  to  be  more  severe  on  the  British  side 
than  in  Hong  Kong  itself.  While  Hong  Kong  is  actually  booming,  Britain 
continues  to  nurture  a  myth  of  decline  and  the  British  press  cultivates  a  con- 
fused myth  of  betrayal,  while  the  various  discourses  about  economics  and 
politics  in  Hong  Kong  skate  carefully  round  this  central  issue  of  feared  im- 
migration to  Britain.  Very  clearly,  apart  from  concerns  about  economics 
and  politics,  the  loss  of  Hong  Kong  has  also  raised  important  questions 
about  British  nationality  and  immigration  laws,  which  are  discussed  in  de- 
tail in  the  following  chapter  before  we  resume  our  discussion  of  socio-econ- 
omic developments  in  Hong  Kong. 
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Chapter  3 

British  nationality  and 

immigration  laws  and  their 

effects  on  Hong  Kong 

Prakash  Shah 


This  chapter  presents  a  detailed  analysis  of  how  the  development  of  British 
nationality  and  immigration  laws  has  impacted  on  the  legal  rights  and 
position  of  people  living  in  Hong  Kong.  We  have  to  consider,  at  least  in 
outline,  how  the  relevant  English  legal  provisions  have  been  developed  and 
interpreted.  Thankfully,  this  task  is  made  much  easier  by  the  existence  of 
several  useful  books  on  British  immigration  and  nationality  law.  However, 
as  far  as  the  impact  of  domestic  legal  developments  on  the  British  colonial 
sphere  is  concerned,  one  finds  far  less  clear-cut  material  and  much  detailed 
research  remains  to  be  done. 

While  we  focus  on  Hong  Kong  and  its  people,  some  reference  to  other 
colonial  contexts,  particularly  concerning  East  African  Asians,  is  essential 
for  a  full  analysis.  We  need  to  understand  why  and  how  Britain  has  been 
sending  clear  signals  that  it  does  not  want  the  people  of  Hong  Kong  to  settle 
in  Britain  and  is  determined  to  hand  them  over  to  China  in  1997. 

The  chapter  falls  into  several  major  parts.  After  a  brief  outline  of  the 
concepts  underlying  nationality  and  citizenship  laws,  we  consider  first  how 
British  nationality  law  has  gradually  developed  away  from  the  earlier, 
inclusive,  colonial  model  focused  on  Empire  and  Commonwealth  to  a 
system  of  citizenship  rules  giving  a  special  status  to  people  from  Britain 
itself.  As  a  result,  colonial  subjects  may  still  be  British  nationals,  but  they 
have  been  deprived  of  rights  relating  to  settlement  in  Britain.  In  effect, 
several  forms  of  British  citizenship  have  been  developed  to  cater  for  the 
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official  priorities  of  British  immigration  control.  Such  'splits'  of  status 
frequently  occur  within  families,  causing  much  difficulty  and  confusion. 

Throughout  this  chapter,  we  focus  on  the  changing  position  of  people 
from  Hong  Kong  as  actual  or  potential  migrants  to  the  UK.  As  indicated, 
the  earlier  treatment  of  East  African  Asians  with  British  passports  is  a 
particularly  instructive  precedent  of  how  nationality  and  immigration  laws 
can  be  manipulated  to  create  unequal  rights  for  persons  who  hold  the  same 
nominal  citizenship.  Several  pertinent  questions  arise  from  this.  How  does 
a  decolonising  state  provide  for  the  people  who  are  left  effectively  sta- 
teless? How  does  the  UK  abstract  itself  from  the  moral  questions  that  arise? 
Britain  appears  to  have  learnt  few  lessons  from  earlier  experiences  of 
decolonisation  and  seems  so  concerned  about  a  wave  of  Chinese  immigra- 
tion during  the  1990s  that  clear  thinking  and  forward-looking  policy 
making  have  been  impeded. 

Later  sub-sections  of  this  chapter  examine  how  Hong  Kong  British 
nationals  have  lost  the  right  of  abode  in  the  UK  whilst  formally  retaining 
British  nationality,  how  these  nationalities  were  transposed  into  new  ca- 
tegories developed  around  the  priorities  of  immigration  control  and  how 
that  position  was  again  changed  by  the  conclusion  of  the  Sino-British 
negotiations  and  the  approaching  transfer  date.  It  appears  that,  after  the 
events  of  summer  1989,  Britain  has  relented  to  some  extent,  enabling 
selected  people  from  Hong  Kong  to  come  to  Britain  in  the  event  of  a  serious 
crisis.  Still,  Britain  refuses  to  consider  the  special  cases  of  small  groups  of 
persons  with  a  genuine  claim  to  full  British  nationality.  At  the  time  of 
writing  it  is  not  possible  to  conclude  that  Britain  has  lost  its  phobia  about 
mass  immigration  from  Hong  Kong  in  or  after  1 997.  To  what  extent  Britain 
may  actually  be  losing  out  in  economic  terms  because  of  its  strict  anti-im- 
migration stance  towards  the  people  of  Hong  Kong  is  not  a  primary  concern 
of  this  chapter  but  the  issue  is  intricately  linked  with  the  present  discussions. 
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■   3.1  Concepts  of  nationality  and  citizenship 

Before  going  into  detail  on  the  provisions  of  UK  nationality  and  immigra- 
tion law  as  they  affect  persons  from  Hong  Kong,  some  conceptual  hurdles 
which  might  confuse  a  comprehensive  analysis  must  be  cleared.  In  particu- 
lar, many  people  of  Hong  Kong,  until  mid- 1997,  remain  subject  to  a  variety 
of  confusing  citizenship  statuses.  Critically,  many  of  them  are  British 
nationals  —  but  not  full  British  citizens.  3.28  million  people  hold  or  are 
eligible  for  the  status  of  British  Dependent  Territories  Citizen  (BDTC). 

This  status  does  not  entitle  the  holder  to  enter  the  UK  freely.  Hong  Kong 
is  also  the  home  of  at  least  2  million  persons  who  will  be  Chinese  nationals 
only;  17,000  full  British  citizens;  150,000  nationals  of  other  countries  and 
11,000  who  are  wholly  stateless,  largely  refugees  from  Indo-China.  In 
addition,  there  is  now  a  new  category  of  persons,  the  British  Nationals 
(Overseas).  BNO  status  was  introduced  only  after  the  Sino-British  nego- 
tiations were  concluded  and  involves  no  right  of  abode  in  Britain. 

Nationality  is  a  term  denoting  which  state  a  person  'belongs  to'.  This 
relationship  has  significant  international  consequences.  First  of  all,  it  is  the 
nexus  through  which  a  person  may  identify  the  state  to  which  he  or  she 
may  turn  for  diplomatic  protection.  It  may  be  relevant  for  attribution  of 
state  responsibility  and  may  be  the  basis  for  the  exercise  of  jurisdiction. 
Most  important  for  us  here  is  whether  a  state  is  obliged  to  allow  its  own 
nationals  to  enter  and  settle  within  its  territory.  In  certain  situations,  it  may 
be  appropriate  to  speak  of  legal  persons,  such  as  companies,  as  having  a 
nationality,  or  nationality  may  be  attributed  to  a  ship  or  aircraft.  In  the  Hong 
Kong  context,  the  question  of  nationality  is  clearly  very  relevant. 

Citizenship,  on  the  other  hand,  is  a  term  which  denotes  the  civil  and 
political  rights  and/or  obligations  that  a  person  may  possess  within  a  certain 
polity.  These  may  include  the  right  to  vote,  to  stand  for  office  or  work  in 
the  civil  service,  and  even  the  right  to  social  welfare  and  education.  It  is  an 
identity  which  cannot  be  readily  granted  to  corporations  or  vessels. 

It  is  apparent  in  the  literature  that  the  two  concepts  may  not  necessarily 
be  clearly  separated  and  that,  even  in  legal  provisions,  clear  distinctions  are 
not  made  between  them.  In  fact,  in  the  British  context,  no  definition  of 
British  nationality  is  discernible  from  the  relevant  law,  although  the  main 
statutes  dealing  with  British  or  United  Kingdom  citizenship  bear  the  title 
of  'British  Nationality  Act' .  In  fact,  it  appears  from  the  British  situation 
that  there  is  considerable  confusion  over  who  would  be  considered  a  British 
national.  As  we  shall  see,  a  British  national  for  one  purpose  may  not  be 
such  for  another. 

One  cannot  assume  that  states  necessarily  employ  both  terms  in  their 
legal  systems  or  that  they  use  them  consistently  with  the  definitions 
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attempted  above.  Someone  who  holds  the  citizenship  of  a  state  (and  thereby 
possesses  certain  rights  within  the  domestic  legal  system)  may  derive  his 
or  her  nationality  as  a  result,  enabling  international  consequences  to  follow 
from  that  status  (Weis,  1956:7).  Nationality  may  be  extended  to  persons 
not  regarded  as  citizens,  as  is  the  practice  in  the  United  States,  France  and 
the  United  Kingdom  (Parry,  1951:4).  Undoubtedly,  the  UK  has  arrived  at 
a  split  system  of  citizenship  partially  due  to  immigration  considerations,  a 
theme  which  will  be  apparent  throughout  our  discussion.  According  to 
international  law  principles,  it  is  essentially  within  the  reserved  domain  of 
a  state  whether  or  not  it  confers  its  nationality  on  an  individual.  This  is  a 
relative  principle,  subject  to  the  rights  of  other  states  in  international 
society.  The  best  that  one  can  do  here  is  to  adopt  the  terminology  that 
appears  in  the  legal  parlance  of  the  jurisdiction  in  question,  here  the  law  of 
the  United  Kingdom,  as  it  applies  to  colonial  territories  such  as  Hong  Kong. 
Therefore,  the  link  of  nationality  also  enables  us  to  allocate  responsi- 
bility at  the  international  level.  The  crucial  question  in  the  context  of  duties 
under  customary  international  law  and  in  international  treaty  law,  has 
become  whether  or  not  a  state  is  obliged  to  admit  its  own  nationals  into  its 
territory.  Construing  nationality  with  some  accuracy  becomes  an  essential 
prerequisite  for  answering  that  question.  It  also  assists  in  deciding  whether 
a  person  falls  to  be  considered  within  the  scope  of  international  human 
rights  treaties,  for  example,  the  Refugee  Convention  of  1951,  the  Protocol 
Relating  to  the  Status  of  Refugees  of  1967  or  the  Convention  on  the  Status 
of  Stateless  Persons  of  1954.  Such  questions,  and  others,  have  considerable 
relevance  for  a  discussion  of  the  status  of  Hong  Kong  residents  vis-a-vis 
the  UK. 
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■   3.2  United  Kingdom  law  on  nationality:  From 
subjecthood  to  citizenship 

To  understand  the  interplay  of  the  concepts  explained  above  and  their  role 
in  the  control  of  immigration  to  the  UK,  one  must  trace  the  relevant 
legislative  provisions  in  Britain  over  the  last  century  or  so.  Historically, 
British  nationality  law  has  undergone  a  series  of  shifts.  The  first  was  from 
allegiance  to  the  Crown  to  a  preoccupation  with  maintaining  the  unity  of 
the  Commonwealth.  Latterly,  in  the  process  of  de-colonisation,  of  which 
the  events  in  Hong  Kong  are  a  significant  element,  one  observes  a  growing 
obsession  with  the  control  of  immigration  and  a  focus  on  domestic  concerns 
and  British  status.  These  shifts  in  underlying  ideologies  have  been 
accompanied  by  a  failure  to  develop  a  consistent  doctrine  of  British 
nationality  or  citizenship,  linked  to  the  wider  problem  of  defining  'British- 
ness' .  Since  World  War  II  racial  factors  have  clearly  become  a  prominent 
feature  in  the  construction  of  British  citizenship  laws,  at  the  expense  of 
considerations  such  as  good  race  relations  or  benefits  to  the  economy. 

In  Anglo-Saxon  jurisprudence  (Weis,  1956:32-34),  the  common  law 
theory  of  allegiance  to  the  Sovereign  prevailed.  The  concept  of  allegiance 
was  later  defined  by  Blackstone  as  the  tie  which  binds  the  subject  to  the 
King  in  return  for  protection  offered  by  the  King  to  the  subject.  However, 
this  duty  of  protection  has  never  been  enforceable  against  the  Crown. 
The  concept  was  transposed  to  the  Empire  as  a  whole,  leading  inevitably 
to  conceptual  confusions.  There  was  never  any  doubt  that  'natural-born' 
British  subjects  (i.e.  those  who  were  born  within  the  territory  of  the  Empire) 
owed  a  duty  of  allegiance  to  the  Crown.  This  theory  became  part  of  the 
common  code  that  unified  the  Empire. 

According  to  its  basic  tenets,  all  British  subjects  enjoyed  the  same  rights 
in  English  law.  Dicey,  the  leading  constitutional  lawyer  of  the  late  19th  and 
early  20th  century,  had  noted: 

Speaking  broadly,  every  British  subject  has  in  England  at  the  present 
day  the  same  political  rights  as  every  natural  born  Englishman,  e.g.  an 
Englishman  born  in  England  and  the  son  of  English  parents  settled  in 
England.  Thus  a  British  subject,  whatever  be  the  place  of  his  birth,  or 
the  race  which  he  belongs  to,  or  I  may  now  add  the  religion  which  he 
professes,  has,  with  the  rarest  possible  exceptions,  the  same  right  to 
settle  or  to  trade  in  England  which  is  possessed  by  a  natural  born 
Englishman.  He  has  further  exactly  the  same  political  rights.  He  can, 
if  he  satisfies  the  requirements  of  the  English  electoral  law,  vote  for  a 
member  of  parliament;  he  can,  if  he  commends  himself  to  an  English 
constituency,  take  his  seat  as  a  member  of  parliament.  There  is  no  law 
which  forbids  any  British  subject,  wherever  he  be  born,  or  to  whatever 
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race  he  belongs,  to  become  a  member  of  the  English  cabinet  or  a  Prime 
Minister.  Of  course  it  will  be  said  that  it  is  extremely  improbable  that 
the  offices  I  have  mentioned  will,  in  fact,  be  filled  by  men  who  are  not 
in  reality  Englishmen  by  race.  This  remark  to  a  certain  extent  is  true, 
though  it  is  not  wholly  true.  But  the  possession  of  theoretically  equal 
political  rights  does  certainly  give  in  England,  or  rather  to  be  strictly 
accurate  in  the  United  Kingdom,  to  every  British  subject  an  equality 

which  some  British  subjects  do  not  possess  in  some  of  the  Domi- 

19 
nions. 

Dicey' s  theoretical  claim  of  unlimited  access  to  power  structures  rings 

hollow,  given  the  entrenched  stratification  of  British  society  at  the  time  of 

writing.  His  allusion  to  unequal  rights  enjoyed  by  different  British  subjects 

in  various  parts  of  the  Commonwealth  was  essentially  correct,  however. 

The  early  Dominions,  those  parts  of  the  Empire  which  had  been  peopled 

by  white  settlers,  enjoyed  a  measure  of  self-government  (Jones,  1956:87) 

not  given  to  other  parts  of  the  Empire,  amongst  which  one  must  certainly 

include  Hong  Kong. 

In  the  latter  part  of  the  19th  and  the  first  half  of  the  20th  century,  gradual 

restrictions  on  the  rights  of  British  subjects  to  move  freely  to  various  parts 

of  the  Empire  were  established.  The  trend  seemed  to  escape  Britain,  which 

retained  the  principle  of  equal  free  movement.  Britain  was  willing  to  accept 

that  'each  of  the  Dominions  must  be  allowed  to  decide  for  itself  what 

20 
elements  it  desires  to  accept  in  its  population.'    At  an  early  stage  of 

decolonisation,  the  former  dependent  territories  sought  to  exercise  more 

control  over  the  entry  of  British  subjects  of  non-European  descent.  Such 

restrictions  in  New  Zealand,  Canada,  Australia  and  Natal  are  well  sum- 

21 
marised  in  several  recent  studies.      Amongst  the  casualties  were,  apart 

from  Indians  and  Chinese  and  Japanese  citizens,  British  subjects  of  Chinese 
descent  from  Hong  Kong  who,  although  nominally  British  subjects,  did  not 
enjoy  free  entry  into  those  territories. 

Grand  imperial  statements  about  rights  attaching  to  British  citizenship 
were  used  to  assert  British  superiority.  However,  they  could  not  be  main- 
tained: 

Such  imperial  self-delusions  were  harmless  before  the  aeroplane 
started  to  bring  colonial  subjects  to  Britain  to  live  in  Britain  at  a  rapid 
rate  and  in  large  numbers,  and  it  was  only  then  that  the  British  realised 
their  mistake  (Wilson,  1990:238). 

Long  before  the  immigration  restrictions  of  the  1960s,  discriminatory 
legislation  existed  in  the  UK.  For  example,  the  Merchant  Shipping  Act  of 
1 894  prevented  Lascars  (sailors  who  were  natives  of  India)  from  being 
present  on  English  soil.    Concern  over  the  entry  of  foreign  seamen  was 
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reflected  also  in  Hong  Kong.  It  is  visible  more  recently  in  a  number  of 

restrictions  in  Hong  Kong  immigration  law,  which  can  also  be  seen  as  a 

23 
technique  to  preserve  entrenched  professional  monopolies. 

Following  some  earlier  limited  legislation,"  the  first  major  statute  on 
British  nationality  was  the  British  Nationality  and  Status  of  Aliens  Act,  1914 
which  expressly  recognised  the  link  between  subjecthood  and  allegiance 
that  had  existed  under  the  common  law  for  centuries."  Section  1(1  )(a)  of 
that  Act  defined  a  British  subject  as  'any  person  born  within  His  Majesty's 
dominions  and  allegiance.'  The  concept  of  allegiance  was  difficult  to  apply 
in  practice.  Its  main  purpose,  apart  from  the  tradition  behind  the  word,  was 
to  exclude  from  British  nationality  persons  born  within  the  dominions  who 
were  children  of  foreign  heads  of  state,  ambassadors  and  other  persons  with 
manifest  allegiance  to  another  authority  (Jones,  1948:178). 

The  concept  of  allegiance  is  still  important  today.  Although  British 
nationality  law  is  now  entirely  statute-based  and  can  no  longer  be  related 
to  this  concept  in  a  significant  sense,  judges  have  referred  to  it  as  capable 
of  granting  a  basis  of  other  rights."  The  statute  of  1914  involved  also 
recognition  of  the  predominant  principle  of  acquisition  of  nationality  iure 
soli,  i.e.  by  birth  on  the  territory  of  a  state,  or  within  the  boundaries  of  the 
Empire. 

Hong  Kong  was  included  in  the  definitions  of  the  1914  Act,  so  all  those 
who  were  born  in  Hong  Kong  automatically  became  British  subjects. 
Although  the  Government  of  Hong  Kong  did  not  have  full  independence 
in  running  the  affairs  of  the  colony,  it  could  also  locally  naturalise  a  person 
as  a  British  subject  under  Ordinance  No.44  of  1902.  The  certificate  of 
naturalisation  contained  the  condition  that  the  grantee  should  reside  in 
Hong  Kong  and  the  certificate  could  be  terminated  if  the  person  no  longer 
resided  there.  In  Hong  Kong  such  a  person  was  entitled  to  the  same  political 
and  other  rights  as  a  natural-born  British  subject  under  section  6  of  the  1 902 
Ordinance.  Jones  (1947:274)  has  noted  that  since  the  1914  Act  was  passed, 

no  grants  had  been  made  under  the  1 902  law.  Those  who  held  the  status 

28 
were  regarded  under  the  1914  Act  as  British  Protected  Persons  (BPPs). 

While  treated  as  British  nationals  in  a  foreign  country,  BPPs  could  not  land 

in  the  UK  without  special  permission  and  were  aliens  for  the  purposes  of 

the  Aliens  Order  of  1920.2^ 

Although  the  1914  Act  was  meant  to  be  an  attempt  at  codification  of  a 

common  code  of  nationality  which  would  appear  mutatis  mutandis  in  the 

laws  of  the  various  Dominions  also,  differences  soon  began  to  appear 

within  the  Empire,  particularly  on  the  question  of  the  nationality  of  married 

women.  Eire,  New  Zealand  and  Australia  adopted  legislation  making  a 

woman's  nationality  independent,  to  various  degrees,  from  that  of  her 

husband.     The  dissent  within  the  Dominions  was  also  symptomatic  of, 
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and  complicated  by,  a  trend  towards  assertion  of  independence  from  British 
rule.31  When  Canada  went  ahead  and  enacted  its  own  citizenship  law  in 
1946,  it  became  necessary  for  Britain  to  reconsider  the  whole  scheme  of 
the  common  code  which  underpinned  the  1 9 1 4  Act.  This  led  to  a  conference 
of  legal  experts  in  London  in  1 947  in  which  the  concept  of  'British  Subject' 
or  'Commonwealth  Citizen'  was  harmonised  with  the  primary  citizenships 
of  the  newly  independent  ex-colonies. 

Britain,  for  its  part,  enacted  the  British  Nationality  Act,  1948.  A  new 
status,  that  of  Citizen  of  the  United  Kingdom  and  Colonies  (CUKC)  was 
created  by  the  1948  Act.  It  was  expected  that  the  nine  countries  originally 
mentioned  in  section  1(3)  of  the  Act:  Canada,  Australia,  New  Zealand,  the 
Union  of  South  Africa,  New  Foundland,  India,  Pakistan,  Southern  Rhode- 
sia and  Ceylon,  would  each  enact  their  own  citizenship  laws.  Three  of  these 
countries  (Canada,  Ceylon  and  New  Zealand)  already  had  domestic  citizen- 
ship laws  by  1  January  1949.  The  rest,  it  was  intended,  would  enact  them 
soon  The  idea  was  that  each  country  would  enact  laws  which  would  give 
a  person  the  citizenship  of  that  country  and  thereby  the  status  of  British 
subject,  which  was  equated  to  the  new  term  Commonwealth  Citizen. 
However,  since  not  all  persons  connected  with  a  section  1(3)  country  would 
acquire  the  citizenship  of  an  independent  Commonwealth  country  imme- 
diately the  1948  Act  came  into  force  on  1  January  1949,  certain  transitional 
provisions  were  added,  informed  by  quite  liberal  principles.  In  essence, 
they  sought  to  include  as  a  British  subject  all  persons  who  would  otherwise 
be  left  without  the  citizenship  of  an  independent  Commonwealth  country. 

The  main  basis  for  determining  who  became  a  CUKC  was  whether 
someone  had  been  a  British  subject  on  31  December  1948  by  possession 
of  a  close  connection  with  the  UK  and  colonies.  This,  in  turn,  was  defined 
widely  under  the  Act,  in  essence  depending  on  whether  the  principal  or  his 
father  had  become  a  British  subject  by  birth,  naturalisation  or  acquisition 
of  territory.  In  relation  to  acquisition  after  commencement  of  the  1948  Act, 
provision  was  made  for  ius  soli  (under  s.  4;  citizenship  by  birth)  and  ius 
sanguinis  (citizenship  by  descent;  s.  5).  The  latter  could  not  be  passed  on 
for  more  than  one  generation  through  the  male  line,  with  given  exceptions, 
so  the  gradual  disintegration  of  the  Commonwealth  link  was  programmed 
into  this  legislation. 

During  the  introduction  of  the  Bill  which  became  the  1948  Act,  the 
British  measure  was  seen  as  an  attempt  to  salvage  what  was  left  of  the 
common  identity  of  the  Empire's  citizens,  although  it  was  apparent  that 
guarantees  could  no  longer  be  given  that  the  status  was  more  than  sym- 
bolic. Unease  was  felt  that  it  had  become  more  difficult  for  an  Australian 
or  Canadian,  for  example,  to  acquire  citizenship  of  the  UK  and  Colonies, 
while  citizens  of  the  non-white  colonies  would  still  acquire  this  status 
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automatically.  Clearly,  there  was  some  concern  about  treating  (mainly 
non-white)  colonial  subjects  more  favourably  than  (mainly  white)  Domi- 
nion citizens.  It  is  apparent  that  the  1948  Act  was  the  last  attempt  in 
nationality  law  terms  to  keep  the  Commonwealth  together  under  one  legal 
umbrella.  However,  the  process  of  denudation  of  the  common  status  has 
continued  and  was  significantly  speeded  up  by  later  immigration  restric- 
tions in  Britain. 

Hong  Kong  obviously  remained  a  part  of  the  United  Kingdom  and 
Colonies.  However,  the  citizenship  situation  there  remained  somewhat 
confusing.  Immigration  had  always  been  a  feature  of  Hong  Kong  life  (see 
ch.2.2  above)  and  Hong  Kong  had  traditionally  experienced  free  movement 
by  the  Chinese  population,  underpinning  the  close  economic  and  social 
connections  with  South  China,  with  much  coming  and  going.  Hambro 
( 1 955: 1 )  noted  that  the  place  of  actual  birth  mattered  in  many  respects  less 
to  the  Chinese  than  their  'native  place',  the  place  claimed  as  the  ancestral 
home  and  where  one  wished  to  be  buried.  However,  it  was  gradually 
realised  that  a  birth  certificate  might  be  of  some  advantage,  especially  if  it 
entitled  the  holder  to  UK  citizenship  (Hambro,  1955:14).  As  more  immi- 
gration controls  were  gradually  introduced  in  Hong  Kong,  the  importance 
of  birth-place  and  nationality  would  have  become  more  obvious. 

Given  the  population  movements  in  and  out  of  Hong  Kong,  before  and 
after  World  War  II,  with  a  significant  increase  after  the  1948-49  refugee 
influx,  Hambro  (1955:19)  estimated  that  the  Hong  Kong-born  population 
was  only  55%  of  a  total  of  about  2  million  people.  These  were  technically 
British  subjects,  but  it  seems  to  have  been  difficult  for  many  people  to  prove 
their  birthplace.  Thus,  when  travelling,  such  persons,  as  well  as  non-Brit- 
ish subject  Chinese  refugees,  would  normally  be  issued  with  a  travel 
affidavit  by  the  Hong  Kong  Government  (Penn,  1965).  Naturalisation  was 
easily  available  under  the  British  Nationality  Act  of  1948  on  fulfilment  of 
a  residence  requirement.  Hambro  (1955:37-38)  notes  that  apart  from  the 
possibility  of  deportation  and  the  differences  of  travel  documents,  Chinese 
refugees  in  Hong  Kong  were  not  really  treated  differently  from  British 
subjects. 

Meanwhile,  the  45%  or  so  of  Hong  Kong's  China-born  residents  did  not 
appear  to  have  a  clearly  defined  status.  At  least  one  writer  treats  those  who 
fled  the  communist  revolution  as  stateless.  While  Hambro  did  not  com- 
ment clearly  on  the  nationality  of  these  persons,  he  was  perplexed  by  the 
possible  availability  of  protection  by  either  the  PRC  or  Taiwan,  implying 
that  such  persons  had  a  Chinese  nationality  of  sorts.  This  muddle  appears 
to  be  linked  to  the  contested  question  of  who  actually  exercised  sovereign 
rights  over  Hong  Kong.  Significantly,  the  more  recent  PRC  position  is 
unambiguous:  the  Chinese  residents  of  Hong  Kong  belong  to  China,  not  to 
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Britain43  After  the  1948  legislation,  Hong  Kong  CUKCs,  like  other 
CUKCs,  retained  the  right  of  free  movement  into  the  United  Kingdom.  The 
main  statute  dealing  with  immigration  control  of  aliens  throughout  this 
period  remained  the  Aliens  Act  1905,  passed  as  a  result  of  anti-Jewish 
sentiments44  As  with  rights  of  free  movement,  civil  and  political  rights  did 
not  turn  on  the  qualification  of  citizenship  of  the  UK  and  Colonies.  Jones 
(1948:161)  wrote: 

So  far  as  the  law  of  the  United  Kingdom  is  concerned  a  British  subject, 
whether  he  is  a  citizen  or  not,  still  retains  the  right  to  vote,  the  right  to 
enter  the  United  Kingdom,  and  is  eligible  to  enter  the  Foreign  or  Civil 
Service,  whereas  an  alien  enjoys  none  of  these  privileges. 

Aliens  were  those  who  were  neither  British  subjects,  British  Protected 
Persons  nor  Eire  citizens.  The  significant  distinction,  as  Jones  pointed 
out,  was  not  between  the  class  of  British  subjects  (which  included  CUKCs 
and  citizens  of  independent  Commonwealth  countries)  and  citizens  of  Eire, 
but  between  that  class  and  aliens.  The  common  law  already  placed  power 
in  the  hands  of  the  Crown  to  exclude  aliens.  The  Judicial  Committee  of  the 
Privy  Council  had  said  in  Attorney-General  for  Canada  v.  Cain: 

One  of  the  rights  enjoyed  by  the  supreme  power  in  every  state  is  the 
right  to  refuse  to  permit  an  alien  to  enter  that  state,  to  annex  what 
conditions  it  pleases  to  the  permission  to  enter  it,  and  to  expel  or  deport 
from  the  state,  at  pleasure,  even  a  friendly  alien,  especially  if  it 
considers  his  presence  in  the  state  opposed  to  its  peace,  order  and  good 
government,  or  to  its  social  or  material  interests. 

The  1948  Act  had  the  effects  of  splitting  'Commonwealth  citizenship'  into 
citizenship  of  independent  Commonwealth  countries  and  citizenship  of  the 
United  Kingdom  and  Colonies.  The  common  status  of  British  subject  was 
retained  but  derived  now  from  the  statute  rather  than  common  law. 

Hong  Kong  was  a  colony  and  therefore  attachment  to  it  could  confer 
British  subjecthood  in  the  form  of  CUKC  status.  As  British  subjects, 
Chinese  persons  from  Hong  Kong  could  use  the  right  of  free  movement  to 
settle  in  Britain,  long  before  the  1 948  Act,  as  well  as  after  it.  In  other  words, 
there  were  no  early  immigration  restrictions  targeted  specifically  at  Hong 
Kong  people. 
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■   3.3  The  beginning  of  detachment 

Recent  studies  have  shown  that  the  control  of  non-white  immigration  to 
the  UK  immediately  after  the  war  was  being  considered  privately  in 
government  circles.  Governments  of  the  time  were  involved  in  covert 
and  sometimes  illegal  administrative  measures  to  discourage  such  immi- 
gration. 

Immigration  from  the  West  Indies  and  the  Indian  sub-continent  became 
a  prominent  feature  of  political  discussion  in  the  late  1 950s  and  early  1 960s, 
while  not  much  was  said  about  immigrants  from  Hong  Kong.  Notting  Hill 
and  Nottingham  experienced  so-called  race  riots  (by  white  youth)  in  1958 
and  racial  violence  against  non-white  individuals  continues  to  this  day, 
revealing  an  underlying  racial  antipathy  and  xenophobia.  It  is  directed  also 
at  Chinese  immigrants,  many  of  whom  are  under  no  illusions  about  the 
realities  of  life  as  an  immigrant. 

While  post-war  Britain,  at  least  for  a  short  while,  encouraged  the 
recruitment  of  overseas  labour,  in  July  1961  an  austerity  package  was 
introduced  by  a  government  faced  with  less  than  expected  economic 
growth.  Rapidly,  allegedly  unskilled  immigrant  labour  came  to  be  seen  as 
an  economic  and  social  liability.  A  sustained  campaign  by  right-wing 
groups  and  MPs,  designed  to  dramatise  the  urgency  of  the  'race  problem' 
fed  upon  anxiety  caused  by  pressure  upon  social  resources  experienced  by 
some  local  authorities.  Statistical  evidence  of  increasing  immigration 
was  used  by  the  government  as  a  major  reason  to  curtail  the  freedom  of 
Commonwealth  citizens  to  migrate  to  the  UK.  In  fact,  there  is  strong 
evidence  to  suggest  that  many  people  came  to  the  UK  at  this  time  in 
anticipation  that  the  rules  on  immigration  would  soon  be  changed. 

Why  Hong  Kong  should  have  been  included  in  the  category  of  territories 
from  which  access  needed  to  be  restricted  is  not  known.  India,  Pakistan  and 
the  West  Indies  were  clearly  the  source  of  most  migrants.  R.A.  Butler  said 
at  the  beginning  of  the  second  reading  of  the  new  Commonwealth  Immi- 
grants Bill: 

A  new  factor  in  the  last  eight  years  or  so  is  immigration  from  other 
parts  of  the  Commonwealth,  notably  the  West  Indies,  India,  Pakistan 
and  Cyprus,  and  to  a  lesser  extent,  from  Africa,  from  Aden  and  from 
Hong  Kong.  Immigration  from  these  sources  first  became  a  noticeable 
figure  in  1953,  and  since  1955  we  have  endeavoured  to  keep  figures 
of  the  numbers  going  in  and  out.  The  net  intake  in  1955  was  about 
43,000  and  an  influx  of  approximately  the  same  dimension  went  on  for 
the  next  two  years.  This  figure  dropped  to  30,000  only  in  1958  and  to 
21,000  in  1959.51 
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The  official  strategy  seems  to  have  been  to  lump  together  all  the  figures  for 
all  sources  and  kinds  of  migration.  These  rather  crude  figures,  which  gave 
little  idea  of  the  precise  numbers  who  settled,  were  used  as  an  argument  in 
the  emerging  'numbers  game'  of  British  immigration  policies.  Clearly, 
Hong  Kong  was  not  a  huge  source  of  immigration.  As  the  1961  figures 
dramatically  illustrate,  there  has  been  a  'beat-the-ban'  rush  to  avoid  the 
impact  of  the  planned  legislation. 

The  Commonwealth  Immigrants  Act,  1962  broke  with  the  principle  that 
British  subjects  who  had  a  common  law  right  of  abode  could  enter  Britain 
freely.53  The  basis  of  distinction  used  by  the  legislators  was  the  type  of  passport 
held  by  a  person  rather  than  the  type  of  citizenship.  Interestingly,  the  termino- 
logy used  in  the  1962  Act,  for  example  in  the  Preamble  and  in  sections  1(1) 
and  (2),  connoted  an  important  shift  in  psychology,  avoiding  the  use  of  the 
term  'British  subject',  and  using  instead  the  analogous  'Commonwealth 
citizen'.  According  to  section  1(2)  of  the  CIA  1962,  a  Commonwealth  citizen, 
to  qualify  for  unrestricted  entry,  had  to: 

(a)  be  born  in  the  UK;  or 

(b)  be  a  CUKC  who  held  a  UK  passport,  as  opposed  to  those  issued 
on  behalf  of  the  government  of  a  Crown  colony;  or 

(c)  be  a  person  included  in  the  passport  of  someone  in  (a)  or  (b)  above. 

Other  categories  of  persons  were  also  exempted  from  control:  diplomats 
unders.  17(1),  certain  members  of  the  Commonwealth  armed  forces  under 
s.l7(2),  persons  exempted  by  the  Home  Secretary,  and  persons  who  had 
landed  in  the  UK  and  had  spent  28  days  without  submitting  to  examination 
by  an  immigration  officer. 

Hong  Kong  CUKCs  normally  held  or  would  be  given  a  passport  issued 
by  a  Crown  colony,  which  meant  that  they  lost  their  right  of  abode  in  the 
UK  by  the  operation  of  s.  1  (2)  of  the  Commonwealth  Immigrants  Act,  1 962. 
Apparently,  this  was  not  widely  noticed  and  almost  overlooked  in  the 
subsequent  debates  on  non-white  immigration  to  Britain,  which  have 
mainly  focused  on  Asians  and  Afro-Caribbeans.  The  application  of  the 
1962  Act  was  contested,  however,  in  a  case  concerning  CUKCs  holding 
passports  issued  by  the  Mauritius  Government,  which  was,  at  the  relevant 
time,  also  a  Crown  colony.  In  R.  v.  Secretary  of  State  for  the  Home 
Department,  ex  parte  Bhurosah,  a  number  of  Mauritian  Asian  CUKCs 
had  arrived  on  a  charter  flight  with  return  tickets  valid  for  a  month.  They 
held  British  passports  issued  to  them  as  a  'British  subject'  and  a  'Citizen 
of  the  United  Kingdom  and  Colonies'  under  section  1  of  the  British 
Nationality  Act,  1948.  They  challenged  their  detention  on  the  basis  that,  they 
were  not  in  fact,  caught  by  the  1 962  Act.  Within  a  few  days  the  case  was 
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dismisssed  by  the  High  Court  and  the  Court  of  Appeal,  after  consideration 
by  a  total  of  six  judges,  including  Lord  Denning,  who  contended  that,  if  the 
arguments  advanced  on  behalf  of  the  Mauritian  applicants  were  right, 

it  would  mean  that  all  the  territories  in  like  situation  to  Mauritius  — 
and  several  were  mentioned  to  us,  such  as  Hong  Kong,  Fiji,  Gibraltar 
and  St.  Helena  —  would  be  in  the  same  position.  The  result  would  be 
that  all  people  coming  from  those  countries  would  be  entitled  to  come 
to  England  as  of  right.  That  cannot  be  correct. 

Although  this  case  was  of  constitutional  importance  (at  least  at  the  time  it 
was  decided)  the  judges  did  not  seem  to  treat  it  as  such,  even  though 
immigration  policy  was  apparently  being  made  here.  The  1962  Act  was 
held,  rather  nonchalantly,  to  take  away  a  fundamental  right  of  citizenship 
by  treating  the  question  as  one  of  narrow  construction.  This  attitude  is  in 
contrast  to  the  Privy  Council  decision  in  Akar  v.  Attorney  General,  which 
concerned  the  deprivation  of  citizenship  and,  thereby,  political  rights  to 
Lebanese  settlers  in  Sierra  Leone,  and  in  Minister  of  Home  Affairs  v. 
Fisher,  which  concerned  the  interpretation  of  'child'  in  a  citizenship 
provision  in  the  Bermudan  constitution.  In  both  cases,  the  Judicial  Com- 
mittee approached  the  questions  on  a  liberal  and  human  rights  basis, 
affirming  the  importance  of  citizenship.  In  any  event  Lord  Denning's 
dictum  indicated  clearly  enough  that  any  other  result  in  Bhurosah  would 
not  have  been  conceivable  and  agreeable  on  political  grounds. 

The  net  effect  of  the  Commonwealth  Immigrants  Act  of  1962,  in  so  far  as 
this  distinction  was  based  on  the  authority  issuing  passports,  meant  that  an 
arbitrary  line  had  been  drawn  in  s.  l(2)(b)  of  the  Act  between  CUKCs  who  did 
and  those  who  did  not  have  passports  issued  within  the  UK  or  the  Republic  of 
Ireland.  A  Hong  Kong  CUKC  passport  issued  in  Hong  Kong  could  be  renewed 
in  London  at  the  Passport  Office  but,  according  to  the  evidence  in  Bhurosah 
given  by  the  Deputy  Chief  Passport  Officer  at  the  Passport  Office,  it  would 
contain  an  endorsement  showing  that  the  applicant  held  a  passport  issued  on 
behalf  of  the  government  of  the  colony.  The  criteria  for  so  endorsing  a 
passport  were  that  the  applicant  was: 

(a)  a  person  born  in  that  colony/dependent  territory  when  his  parents 
were  ordinarily  resident  there  or 

(b)  he  is  a  person  naturalised  in  that  colony/dependent  territory  under 
the  British  Nationality  and  Status  of  Aliens  Act  1914  or  under  the 
BNA  1948,  (or  granted  a  naturalisation  certificate  under  the  Natu- 
ralisation Ordinance  of  Mauritius)  or 

(c)  she  is  a  wife  not  living  apart  from  her  husband  who  is  a  person 
falling  within  category  (a)  or  (b)  above. 
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A  wife  who  was  living  with  her  husband  and  had  had  her  passport  renewed 
in  London  might  get  a  new  passport  with  an  endorsement  which  would 
effectively  connote  her  immigration  status  as  without  a  right  of  abode  in 
the  UK.  A  wife  living  apart  from  her  husband,  on  the  other  hand,  would  not 
get  an  endorsement  and  might  acquire  a  right  of  entry  into  the  UK.  This 
shows  the  arbitrary  nature  of  the  operation  of  the  system,  without  any 
particular  rationale,  leaving  the  executive  with  a  great  deal  of  discretion  to 
decide  on  which  side  of  the  line  a  particular  applicant  would  fall.  Such 
important  issues  failed  to  be  addressed  in  Bhurosah,  however. 

Since  the  granting  of  a  passport  is  a  Royal  prerogative  exercised  through 
Her  Majesty's  Ministers  and  in  particular  the  Foreign  Secretary,  it  was 
difficult  to  challenge  a  decision  not  to  issue  a  passport  in  the  years 
immediately  after  1 962.  In  fact,  at  that  time  it  was  thought  that  the  Royal 
prerogative,  thus  exercised,  was  not  challengeable.  It  is  only  since  the 
House  of  Lords  decision  in  Council  for  Civil  Service  Unions  v.  Minister  for 
the  Civil  Service,  the  'GCHQ  case',  that  the  position  is  reversed.  In 
particular,  the  issuance  of  passports  has  been  held  to  be  reviewable  by  a 
court  in  R.  v.  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs,  ex 
parte  Everett. 

The  1 962  Act  was  meant  to  continue  in  force  until  3 1  December  1 963 
but  was  renewed  every  year,  even  after  the  Labour  party  came  into  office 
in  1964.  Further  controls  were  introduced  by  a  White  Paper  in  1965. 
Compared  to  later  immigration  laws,  there  was  a  surprising  liberality  in 
certain  of  the  provisions.  Labour  migration  was  not  stopped  but  regulated 
by  a  non-statutory  voucher  system,  while  rights  to  reunite  with  families 
were  maintained.  However,  much  concern  was  expressed  about  the 
arbitrary  nature  of  some  powers  granted  in  the  1 962  Act. 

In  the  literature  about  the  effects  of  the  1962  Act,  there  is  much  focus 
on  discrimination  and  the  deliberate  exclusion  of  non-whites,  aimed  pri- 
marily at  South  Asians  and  Afro-Caribbeans,  but  hitting  the  Chinese  just 
as  much.  Clearly,  the  common  status  of  Commonwealth  citizenship  was 
being  undermined  by  the  new  law.  Wilson  ( 1 97 1 : 1 40)  observed  of  the  1 962 
legislation  that: 

The  United  Kingdom  had  adopted  a  policy  which  while  not  in  terms 
based  upon  race  or  colour,  was  widely  regarded  as  discriminatory  from 
one  or  both  of  these  points  of  view. 

Public  figures  in  the  colonies  began  to  protest.  Michael  Manley  wrote  to 
the  Commonwealth  Secretary  while  the  new  legislation  was  being  con- 
sidered: 
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This  Act  will  be  interpreted  throughout  the  world  as  a  failure  to  face 

up  to  the  problem  of  colour  presented  to  England  for  the  first  time  in 

h-  »        67 
istory. 

While  discrimination  in  various  forms  had  occurred  throughout  the  Com- 
monwealth between  different  classes  of  British  subjects,  the  common  status 
of  British  subjecthood  was  still  meaningful  and  relevant  for  a  number  of 
important  issues.  On  the  international  plane,  the  legal  advantages  of  a 
common  status  were  debated  and  emphasised  in  a  variety  of  ways. 
Significantly,  while  Britain's  ties  with  the  Commonwealth  were  being 
loosened,  1961-2  was  also  a  time  of  active  consideration  of  European 
Community  membership  and  closer  economic  links  with  the  Community 
were  beginning  to  rise  on  the  agenda. 

As  a  result  of  Britain's  attempts  in  the  1960s  to  detach  itself  from  the 
Commonwealth,  at  least  in  relation  to  free  movement,  many  millions  of 
people  remained  'British  subjects'  but  no  longer  enjoyed  free  entry  to  the 
UK.  The  new  restrictions  caused  certain  new  kinds  of  migration  to  develop, 
while  the  migration  of  manual  labour  was  gradually  phased  out.  Mean- 
while, the  people  of  Hong  Kong  learnt  for  the  first  time  that  the  imperial 
centre  did  not  really  want  a  close  association  with  them  except  in  formal 
terms. 
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■   3.4  The  effects  of  the  1962  legislation  on  the 
Chinese  in  Britain  and  Hong  Kong 

We  have  already  seen  that  the  Commonwealth  Immigrants  Act  of  1962  also 
affected  residents  of  Hong  Kong.  The  Act  had  some  quite  specific  effects 
on  the  establishment  of  a  Chinese  residential  population  in  the  UK.  The 
Chinese  have  received  far  less  attention  than  Asians  or  Afro-Caribbeans. 
We  now  look  briefly  at  the  history  of  Chinese  settlement  in  the  UK  and  the 
impact  of  the  introduction  of  controls  on  the  admission  of  new  Chinese 
migrant  workers  and  the  families  of  those  already  settled  here.  We  can  see 
how  the  inability  to  migrate  to  the  UK  for  most  types  of  work  began  to 
change  the  attitude  of  the  Hong  Kong  Chinese  towards  Britain  as  a  desirable 
destination  of  migration  at  an  early  stage.  In  fact,  while  North  America 
began  to  open  up  for  the  Chinese  at  roughly  the  same  time,  the  restrictive 
approach  of  UK  immigration  policies  since  the  early  1960s  has  diverted 
the  attention  of  potential  Hong  Kong  immigrants  away  from  Britain.  This, 
in  turn,  partly  explains  why  Britain  will  not  be  of  much  interest  to  Hong 
Kong  people  in  1997. 

A  Chinese  presence  on  British  soil  dates  back  at  least  to  the  1 8th  century 
(Holmes,  1988:32-33).  But  already  in  the  early  20th  century  Britain  was 
no  longer  the  favourite  destination  for  Chinese  migrants:  America  and 
Australia  appeared  more  attractive,  despite  some  restrictions.  In  Britain, 
the  presence  of  a  Chinese  population  began  to  be  noticed  in  coastal  cities, 
mainly  Liverpool,  Cardiff,  Bristol  and  the  East  End  of  London,  especially 
after  the  opening  of  the  Suez  Canal  and  the  Treaty  of  Beijing  in  1860. 
Holmes  (1988:218)  emphasised  the  difficulties  of  providing  reliable  stat- 
istics on  the  Chinese  in  Britain,  more  so  on  Chinese  migrants  from  Hong 
Kong.  Around  1 95 1  the  various  Chinese  communities  did  not  yet  constitute 
a  significant  minority  group  and  a  figure  of  3,459  immigrants  from  Hong 
Kong  in  England  and  Wales  was  given  in  the  census  of  that  year  (Ng, 
1 968:7) .  In  the  mid- 1 960s,  it  was  estimated  that  there  were  30,000  to  50,000 
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Chinese  in  Britain.     In  the  1971  census,  the  estimate  for  persons  origina- 
ting from  Hong  Kong,  Malaysia,  Singapore  and  China  was  given  as  96,035 
(Holmes,  1988:218). 

In  the  post-war  years,  Hong  Kong  became  a  significant  contributor  to 
the  general  increase  in  the  Chinese  population  in  Britain.  The  communist 
victory  in  mainland  China  led  to  refugee  streams  into  Hong  Kong  after 
1949  and  again  during  the  turbulent  1960s.  This,  in  turn,  caused  emigra- 
tion from  Hong  Kong,  often  involving  chain  migration.  A  few  emigrants 
with  entrepreneurial  skills  from  a  particular  village  in  the  New  Territories 
of  Hong  Kong  would  establish  a  foothold  in  Britain,  which  was  then  used 
by  others  from  the  same  community,  generating  a  'culture  of  emigration' . 
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Meanwhile,  it  appears  that  the  Hong  Kong  Government  actively  encour- 
aged emigration,  to  Britain  also,  and  helped  to  make  passports  and  work 
permits  readily  available  (Watson,  1975:76).  In  a  sense,  the  UK  received  a 
kind  of  overspill  from  Hong  Kong  at  that  time. 

In  Britain,  such  immigrants  turned  to  working  mainly  in  Chinese 
restaurants;  there  were  in  addition  sizeable  numbers  of  students  and  nur- 
ses.  The  Hong  Kong  Report  for  the  year  1962  (at  p.48)  emphasised  that 
'Chinese-style  restaurants  in  Britain  and  other  countries  provided  employ- 
ment for  many  waiters  and  cooks  at  attractive  wages.'  Holmes  (1988:238) 
points  out  that  remittances  from  restaurant  workers  helped  to  maintain 
village  life  in  the  places  of  origin,  with  whom  the  workers  kept  strong 
links.77  The  Hong  Kong  Report  for  the  Year  1963  (at  p.60)  stated: 

Young  men  from  the  New  Territories  have  for  many  generations  sought 
their  fortunes  overseas,  sending  back  money  to  their  families  and  often 
returning  later  to  their  villages  as  men  of  substance  —  at  least  by  local 
standards.  In  recent  years,  there  has  been  a  very  marked  movement  of 
young  men  going  to  Britain  to  work  in  Chinese  restaurants  and  1,747 
New  Territories  people  are  known  to  have  left  for  work  in  Britain  in 
1 962.  At  the  present  time  there  are  believed  to  be  about  1 ,300  Chinese 
restaurants  in  Britain  employing  more  than  20,000  Hong  Kong  wor- 
kers, the  majority  from  the  New  Territories.  Since  the  Commonwealth 
Immigrants  Act  came  into  force  on  1  July  1962  this  emigration  has 
slowed  down  to  a  certain  extent  as  reflected  in  the  number  of  780 
travellers  (712  from  the  New  Territories)  in  1963.  Overseas  remittan- 
ces, almost  entirely  from  Britain,  are  now  an  important  factor  in  the 
economy  of  the  New  Territories.  During  1963,  for  example,  postal  and 
money  orders  to  the  value  of  $20,973,152.60  were  cashed  at  New 
Territories  post  offices.  This  does  not  include  the  amount  remitted 
through  banks,  which  is  not  known  but  is  likely  to  be  of  the  same  order. 

Thus  Hong  Kong,  apart  from  the  oft-quoted  South  Asian  and  West  Indian 
sources  of  migration,  was  clearly  also  a  labour  sending  area.  The  economic 
link  here  seems  to  have  been  similarly  important  in  determining  the  extent 
of  Chinese  immigration.  Several  writers  point  to  British  economic  pros- 
perity after  the  war  and  resulting  changes  in  eating  habits,  which  helped  to 
create  employment  for  Chinese  migrants  from  Hong  Kong  in  the  restaurant 
trade.78  Holmes  (1988:219)  has  argued,  however,  that  the  effects  of  the 
1962  Act  ought  not  to  be  overstated.  He  also  shows  how  the  fading  of  the 
restaurant  boom  in  the  mid-1960s  inspired  the  development  of  Chinese 
business  interests  in  Holland,  Belgium,  West  Germany  and  Scandinavia, 
with  Britain  being  used  as  a  springboard  for  settlement  in  Europe. 
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The  Chinese  pattern  of  migration  to  Britain,  then,  followed  a  familiar 

pattern,  with  economic  changes  leading  to  different  types  of  migration,  and 

a  prominent  place  for  chain  migration,  in  which  'the  pioneers  were  joined 

by  family,  friends,  relatives,  neighbours,  fellow  villagers  or  townspeople' 

(Holmes,  1988:280).  In  line  with  general  trends,  after  the  imposition  of 

immigration  controls  in  1962,  the  focus  shifted  to  family  reunion.  The 

number  of  persons  admitted  as  'dependants  and  relatives'  from  Hong  Kong 

rose  between  1962  and  1966,  both  in  absolute  terms  and  relative  to  those 
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admitted  in  other  categories  such  as  students,  visitors  and  'others' .    At  this 

time  'dependants'  meant  wives  and  children  under  16  years.     While  the 

earlier  pattern  had  been  that  solitary  young  men  migrated,  the  1960s  saw 

the  emergence  of  a  significant  presence  of  Chinese  families.     However, 

student  and  visitor  admissions  remained  high  too. 

The  most  immediate  effect  of  the  1 962  Act  was,  as  in  the  case  of  South 
Asians  and  Caribbeans,  a  rush  of  immigrants  in  the  first  half  of  1962  to 
beat  the  1  July  deadline.  The  Hong  Kong  Government  stopped  encouraging 
emigration  and,  in  fact,  greatly  restricted  the  number  of  passports  issued  in 
late  1962,  although  the  rate  of  passport  issues  soon  began  to  rise  again 
(Watson,  1975:77).  Patterson  (1969)  confirms  the  gradual  phasing  out  of 
migration  for  employment  under  the  1962  Act.  Under  the  employment 
voucher  scheme,  Hong  Kong  residents  featured  heavily  in  category  'A' 
vouchers  for  Commonwealth  citizens  who  had  a  specific  job  to  come  to  in 
Britain.  Most  Cypriots,  Maltese  and  Hong  Kong  applicants  were  thought 
to  be  sponsored  by  compatriots,  often  relatives  with  restaurants,  grocery 
stores,  and  other  specialised  work-establishments  in  Britain.  The  voucher 
system  required  that  the  employer  apply  for  a  voucher.  This  eliminated  the 
possibility  of  entering  the  UK  with  the  intention  of  finding  a  job  after  arrival 
and  gave  automatic  advantages  to  people  who  already  had  connections 
(Watson,  1975:99;  Watson,  1977b:  189).  There  were  virtually  no  applicants 
from  Hong  Kong  in  category  'B'  for  skilled  or  qualified  workers,  such  as 
teachers,  nurses,  doctors,  dentists,  science  and  technology  graduates, 
skilled  craftsmen  and  clerical  workers  (Patterson,  1969:26).  However,  both 
these  categories  were  cut  in  1965  to  a  total  of  8,500  a  year  and  category 
'C,  for  'all  others',  with  priority  for  persons  who  had  served  the  Govern- 
ment in  war,  was  phased  out  completely  in  September  1964. 

Specific  targeting  of  Hong  Kong  restaurant  workers  is  difficult  to  prove 
but  seems  to  have  occurred.  In  late  1964,  a  quota  system  was  introduced 
which  set  a  limit  on  the  number  of  vouchers  a  restaurant  proprietor  could 
legally  obtain  for  new  employees.  This  was  based  on  the  size  of  the 
premises  and  the  volume  of  business  handled.  This  measure  resulted  in  a 
sharp  drop  in  the  number  of  vouchers  issued  to  Hong  Kong  workers,  from 
720  in  1964  to  232  in  1965  (Watson,  1975:97-98). 
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Whereas  the  immigration  of  Hong  Kong  CUKCs  came  under  control  by 
the  1962  Act,  another  class  of  migrants  were  not  directly  affected  by  this 
legislation.  These  were  the  large  number  of  China-born  aliens  residing  in 
Hong  Kong.  They  were  not  covered  by  the  voucher  system  and  its  quotas. 
Ironically,  the  number  of  twelve-month  work  permits,  valid  for  a  specific, 
pre-arranged  job  and  without  the  freedom  to  change  employers,  issued  by 
the  UK  Government,  was  actually  higher  than  vouchers  issued  to  Hong 
Kong  British  subjects.  This  confirms  that  many  Chinese  people  used  Hong 
Kong  as  a  springboard  for  emigration  elsewhere.  '  There  is  some  evidence 
that  such  workers  were  paid  significantly  lower  wages  than  their  British 
subject  compatriots  (Watson,  1975:112-114). 

While  the  Chinese  in  Britain  built  up  their  reputation  as  a  quiet,  inward- 
focused  and  almost  invisible  ethnic  minority  community,  the  focus  in 
Britain,  both  in  terms  of  immigration  law  and  community  relations,  now 
shifted  to  another  legacy  of  the  Empire,  the  UK  passport  holders  from  East 
Africa.  They  posed  a  number  of  immigration  dilemmas  for  the  UK.  At  first 
sight,  this  bears  little  relevance  to  a  discussion  of  Hong  Kong,  but  the 
exclusionary  mechanisms  developed  in  the  process  of  dealing  with  Asians 
also  impaired  the  legal  position  of  people  in  Hong  Kong,  even  though  they 
were  not  specifically  targeted. 
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■   3.5  The  East  African  crises:  Forgotten  lessons? 

In  the  years  after  the  landmark  legislation  of  1962,  agitation  for  more 
controls  on  non- white  immigration  from  the  Commonwealth  continued. 
While  worker  migration  from  South  Asia,  the  Caribbean  and,  as  we  saw, 
Hong  Kong  was  increasingly  brought  under  numerical  control  by  changes 
to  the  voucher  systems  under  the  Commonwealth  Immigrants  Ac?,  1962,  a 
new  stream  of  non-white  migrants  to  Britain  soon  began  to  build  up.  These 
were  East  African  Asians  who  were  being  pushed  out  of  their  adopted  home 
countries  by  discriminatory  policies  in  the  newly  independent  African 
countries. 

The  pioneer  in  this  respect  was  Kenya,  well-used  to  racial  pluralism  and 
differential  treatment  as  a  result  of  colonial  policies,  which  were  now 
indigenised  .  Independent  Kenya's  policy  of  'Africanisation'  involved 
legislation  which  favoured  African  interests  and  discriminated  against  the 
large  Asian  population,  particularly  in  the  sensitive  economic  sphere. 
During  the  negotiations  for  Kenyan  independence  and  under  the  country's 
Independence  Act  of  1 963,  residents  of  Asian  and  European  origin  retained 
an  option  for  Kenyan  citizenship.  Holders  of  CUKC  status  remained 
exempt  from  immigration  controls  in  Britain  under  the  Commonwealth 
Immigrants  Act,  1962  and  so  had  the  right  to  enter  the  UK  freely.  Many 
Asians  in  Kenya  chose  to  retain  CUKC  or  BPP  status,  partly  due  to  fears 
that  their  economic  position  in  Kenya  was  uncertain  and  the  belief  that 
British  passports  would  offer  greater  security,  if  not  a  possible  means  of 
escape. 

The  CIA  1 962  had  created  some  nervousness  among  East  African  Asians 
but  did  not  affect  most  of  them  directly.  However,  reports  that  the  UK 
government  now  threatened  to  legislate  against  the  entry  rights  of  East 
African  Asians  caused  considerable  panic  amongst  the  Asian  community 
in  Kenya.  As  families  started  to  develop  strategies  to  send  some  members, 
often  younger  males,  to  Britain,  East  African  Asians  started  to  arrive  in  the 
UK  in  larger  numbers  by  early  1968.  This,  in  turn,  led  to  increased 
pressure  on  the  government  to  stem  this  flow.  A  new  Commonwealth 
Immigrants  Act  was  introduced  as  a  Bill  in  Parliament  on  27  February  1 968 
and  was  passed  on  1  March  1968. 

The  Commonwealth  Immigrants  Act,  1968  (hereafter  CIA  1968)  sought 
to  take  away  the  rights  of  all  CUKCs  who  had  no  connection  with  the  UK 
themselves,  nor  could  show  that  their  parents  or  grandparents  had  such  a 
connection.  The  relevant  connection  could  be  established  by  birth  in  the 
UK,  or  acquisition  of  CUKC  status  by  having  been  adopted,  registered  or 
naturalised  in  the  UK.  This  meant  that  there  was  now  effectively  a  racial 
basis  for  distinguishing  between  those  who  did  and  those  who  did  not 
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qualify  to  enter  Britain.  This  provision  affected  not  only  the  Kenyan  Asian 
CUKCs  but  many  other  Asians  with  British  passports  in  East  and  Central 
Africa  who  were  similarly  losing  their  livelihoods  as  a  result  of  local 
Africanisation  policies.  It  also  affected  CUKCs  in  Malaysia  and  Singapore, 
South  Yemen  and  the  Caribbean,  but  not  the  Chinese  in  Hong  Kong  who 
had  been  able  to  retain  British  status. 

The  International  Commission  of  Jurists  estimated  that  350,000  such 

91 
persons  would  not  have  any  other  citizenship.     There  were  cases  of  people 

being  shuttle-cocked  between  countries,  as  other  jurisdictions  —  Uganda, 
Tanzania,  Zambia,  Ethiopia  and  significantly  India  and  Pakistan  —  tight- 
ened their  laws  also,  claiming  that  the  effectively  stateless  CUKCs  were 
the  responsibility  of  the  UK.  Zambia  and  India,  for  example,  sought 
undertakings  from  the  UK  that  any  persons  admitted  into  their  territories 
would  be  accepted  by  Britain  upon  application. 

These  events  generated  some  precedents  which  have  great  relevance  for 
the  Hong  Kong  issue  today  and  in  1997.  The  racial  nature  of  the  measure 
has  already  been  noted.  Much  like  its  1962  predecessor,  the  1 968  Act  was 
passed  in  an  atmosphere  of  hysteria  about  non- white  immigration.  Ar- 
guably, compelling  arguments  could  be  raised  in  constitutional  and  human 
rights  terms  against  the  CIA  1968  since  it  created  a  pool  of  persons  who 
were  left  without  a  country  of  abode,  effectively  stateless,  like  many  Hong 
Kong  ethnic  minority  residents  today.  A  speech  by  Lord  Brooke  in  the 
House  of  Lords  at  the  time  echoed  the  future  debates  on  Hong  Kong: 

Those  who  argue  on  abstract  grounds  against  this  Bill  must  ask 

themselves,  or  must  be  asked  if  they  do  not  ask  themselves,  whether 

they  could  maintain  their  argument  of  discrimination  if  Malaysia  were 

to  force  1  million  Chinese  fellow-citizens  of  ours  to  exercise  their 

present  right  to  come  here  —  a  right  equal  in  all  respects  to  the  right 

of  an  Asian  in  East  Africa.  By  those  words  I  am  not  suggesting  that 

there  is  any  risk  of  this  happening;  I  do  not  think  there  is.  But  surely, 

after  all  our  experience,  we  must  take  all  contingencies  into  account 

and  not  ignore  those  countless  others  who,  under  the  law  as  it  stands, 

94 
could  enter  this  country  tomorrow. 

Among  many  speakers  in  the  Commons  and  the  Lords  who  argued  against 
the  new  immigration  restrictions,  Lord  Brockway  got  to  the  heart  of  the 
matter,  pointing  out  that  the  numbers  of  European  settlers  in  Kenya  had 

also  shrunk  but  that  their  immigration  to  the  UK  had  not  caused  adverse 

..       95 
reaction. 

Since  the  racial  elements  in  the  1968  Act  and  its  application  were  all  too 

apparent,  the  CIA  1968  was  challenged  before  the  European  Commission 

of  Human  Rights.  It  found  that  the  applicants,  Kenyan  and  Ugandan  Asians 
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who  had  been  denied  entry  into  the  UK,  had  been  publicly  subjected  to 
racial  discrimination  by  the  application  of  this  legislation.  This  constituted 
an  interference  with  their  human  dignity,  which  amounted  to  'degrading 
treatment'  in  the  sense  of  Article  3  of  the  European  Convention  of  Human 
Rights.96  This  case  was  a  significant  finding  of  a  breach  of  the  Convention, 
especially  as  it  concerned  an  immigration  issue. 

The  present  position  in  Hong  Kong  is  not  exactly  parallel  to  the  facts  in 
this  case  and  so  it  is  unlikely  to  provide  a  firm  precedent  for  mounting  a 
challenge  before  the  European  Convention  organs.  The  Hong  Kong 
CUKCs  had  lost  their  right  of  abode  in  the  UK  in  1962  but  retained  a  right 
to  remain  in  Hong  Kong  subject  to  the  requirements  of  local  immigration 
control.  However,  other  areas  of  the  Hong  Kong  nationality  question  might 
well  raise  issues  under  the  Convention  (see  below). 

Meanwhile,  the  1968  Act  had  also  made  some  changes  which  affected 
Hong  Kong  CUKCs  directly.  It  was  noticed  that  some  emigrants  were  using 
the  official  age  limit  of  sixteen  years  for  the  admission  of  dependants  as  a 
loophole  to  bring  over  a  number  of  1 5-year  old  workers  who  did  not  need 
vouchers.  This  loophole  was  quickly  closed  by  making  the  admission  of  a 
dependant  conditional  upon  the  prior  residence  and/or  the  simultaneous 
entry  of  both  parents.  In  addition,  the  Act  was  accompanied  by  a  change 
in  the  administration  of  the  voucher  system,  whereby  special  vouchers  were 
reserved  for  Hong  Kong,  setting  an  absolute  limit  of  300  new  workers  each 

no 

year.  This  restriction  clearly  prevented  an  expansion  of  further  labour 
migration  into  the  United  Kingdom  from  Hong  Kong,  at  least  for  unskilled 
personnel.  It  seems  to  have  taken  account  of  the  specific  demands  of  an 
'ethnic  trade',  namely  the  labour  needs  of  Chinese  restaurants  in  the  UK. 

Thus,  while  opportunities  to  emigrate  to  other  destinations  in  Europe 
and  North  America  were  in  fact  opening  up  at  this  time,  Britain  increased 
its  restrictions  against  migrants  from  Hong  Kong,  not  specifically  targeted 
at  them  but  as  part  of  a  generally  more  restrictive  framework  of  immigration 
policies.  At  the  same  time,  the  emerging  economic  boom  of  Hong  Kong 
itself  must  have  helped  to  focus  the  attention  of  enterprising  persons  in  the 
territory  inwards  rather  than  to  foreign  shores.  Thus,  during  the  late  1960s 
and  throughout  the  1970s,  migrants  from  Hong  Kong  never  played  a 
prominent  role  in  British  discussions  about  immigration.  Instead,  the  focus 
remained  mainly  on  various  groups  of  Asian  immigrants. 

Soon  after  the  Kenyan  crisis,  Uganda  became  the  new  focus  of  attention. 
Here  too,  the  fairly  large  Asian  community  dated  from  pre-Independence 
days  and  Uganda,  too,  had  embarked  on  a  process  of  Africanisation.  In 
May  1 970,  President  Obote  had  stated  that  all  UK  passport  holders  would 
eventually  have  to  leave  Uganda.  By  1972,  anti- Asian  policies  took  a 
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disastrous  turn  which  eventually  led  to  the  enforced  mass  exodus  of 

virtually  all  Asians  settled  there,  irrespective  of  their  citizenship  status. 

In  January  1972,  the  new  ruler,  General  Idi  Amin,  announced  that  the 

Asians  would  have  to  leave  Uganda.      On  4  August  1 972,  he  ordered  that 

all  British  Asians  would  have  to  leave  within  ninety  days,  i.e.  by  17 

November.      Those  who  had  actually  acquired  Ugandan  citizenship  found 

it  hard  to  prove  their  status,  as  officials  more  or  less  maliciously  doubted 

102 
the  validity  of  their  claims,  which  eventually  left  many  stateless. 

The  critical  group  of  Ugandan  Asians  for  our  present  discussion  were 
the  CUKCs.  Their  case  provides  some  lessons  for  a  potential  scenario  that 
could  arise  in  Hong  Kong  after  1  July  1997,  although  it  appears  that  Britain 
has  not  learnt  any  lessons  from  the  Ugandan  legacy.  Uganda's  unilateral 
action  of  expelling  its  Asian  population,  certainly  a  case  of  ethnic  cleansing, 
forced  Britain  into  an  embarrassing  situation.  This  time,  the  UK  was 
obliged  to  acknowledge  its  official  responsibility  —  at  least  towards  those 
Ugandan  Asians  who  were  UK  passport  holders.  There  is  a  real  parallel 
with  a  potential  scenario  in  Hong  Kong,  should  the  Chinese  take  steps  to 
push  out  the  ethnic  minorities  of  Hong  Kong  after  the  handover  in  1997. 

In  the  Ugandan  situation  of  1972,  as  potentially  in  Hong  Kong,  nationals 
of  other  countries  could  call  upon  the  respective  countries  to  assist  their 
expatriate  citizens.  Thus,  Ugandan  Asians  with  Indian  or  Pakistani  nation- 
ality moved  in  fairly  large  numbers  to  their  respective  countries  of  origin. 
Major  problems  arose  over  the  large  number  of  Asians  with  Ugandan 
citizenship  who  now  became  effectively  stateless  and  for  whom  an  inter- 
national rescue  operation  based  on  the  presently  prominent  concept  of 
'burden  sharing'  was  devised.  In  short,  these  people  were  dispersed  all  over 
the  world  and  we  are  not  specifically  concerned  with  them  here. 

Focusing  on  the  UK  passport  holders,  we  see  that  many  of  them,  no 
doubt  worried  by  the  worsening  legal  protection  offered  by  the  UK,  had 
already  started  leaving  Uganda  through  the  voucher  system  introduced 
after  the  Commonwealth  Immigrants  Act,  1968,  putting  pressure  on  the 
1 ,500  annual  quota  set  by  the  UK  for  all  East  African  Asians  (Kuepper  et 
al.,  1975:48-49).  In  Britain,  the  Heath  government  declared  publicly  that 
the  UK  had  a  moral  and  legal  responsibility  towards  these  people  and  that 
it  would  accept  all  the  British  passport  holders.  Lord  Hailsham,  then  Lord 
Chancellor,  said: 

In  international  law  a  State  is  under  a  duty  as  between  other  states  to 
accept  in  its  territories  those  of  its  nationals  who  have  nowhere  else  to 
go.  If  a  citizen  of  the  United  Kingdom  is  expelled,  as  I  think  illegally 
from  Uganda,  and  is  not  accepted  for  settlement  elsewhere,  we  could 
be  required  by  any  State  where  he  then  was  to  accept  him. 
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Britain,  thus,  promised  all  such  persons  and  their  dependants  settlement  in 
the  UK  (Moore  and  Wallace,  1975:54).  However,  the  available  research 
shows  that,  on  the  ground,  the  British  High  Commission  in  Kampala  did 
its  best  to  delay  the  procedure  for  clearing  applications.  It  was  admitted 
that  the  delay  was  occurring  under  orders  from  London  so  that  international 
assistance  could  be  sought  (Humphry  and  Ward,  1974:40).  Excessive 
demands  were  made  upon  families  to  conform  to  bureaucratic  procedures. 
Documents  were  demanded,  such  a  birth  certificates  for  those  born  in  India 
—  new  demands  which  simply  could  not  be  met.  The  extra-statutory  quota 
voucher  system  which  had  been  introduced  after  the  enactment  of  the  CIA 
1968  to  facilitate  the  gradual  settlement  of  British  passport  holders  in 
Britain  was  strictly  applied  even  after  Amin's  decree.  In  particular,  women 
seeking  settlement  were  discriminated  against,  as  the  voucher  system  only 
exceptionally  recognised  them  as  'head  of  family'.  The  attitude  of  the 
government  was  summed  up  aptly  by  Moore  and  Wallace: 

Even  during  the  Uganda  crisis  the  over-riding  concern  was  to  take  as 
few  as  possible  without  inviting  international  criticism.  The  same  rigid 
criteria  concerning  dependants  and  documents  were  imposed,  families 
were  parted,  many  sought  alternative  places  of  refuge,  some  were  sent 
to  camps.  The  British  government,  while  preaching  compassion  at 
home,  was  operating  the  rules  strictly,  causing  immense  human  suffer- 
ing to  the  Asians,  but  successfully  limiting  the  numbers  arriving  in 
Britain  (Moore  and  Wallace,  1975:54). 

Of  the  roughly  50,000  Ugandan  Asians,  some  10,000  were  accepted  by 
other  countries,  about  10,000  went  to  India,  including  3,000  UK  passport 
holders;  another  2,000  settled  in  Pakistan.  In  the  end,  only  28,165  persons 
who  arrived  in  Britain  were  dealt  with  by  the  Uganda  Resettlement  Board, 
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which  had  been  set  up  to  receive  the  refugees.  Those  who  fled  Uganda 
were  not  selected  for  being  young,  fit  or  particularly  suited  to  settling  in 
Britain.  Britain's  prevarication  meant,  ultimately,  that  it  took  those  who 
could  not  go  anywhere  else  because  they  were  unattractive  to  countries  like 
Canada  or  the  USA.  Those  who  came  to  Britain  were  probably  dispropor- 
tionately very  young  and  quite  old  and  included  a  collection  of  white  collar 
workers  and  many  traders  and  business  persons  (Levin,  1981:47).  Levin 
reports  that  many  of  those  who  left  in  the  frantic  last  few  days  were  forced 
to  depart  without  much  money.  Only  13  per  cent  had  money  or  property 
outside  Uganda  and  many  had  made  no  plans  or  provisions,  material  or 
otherwise,  to  leave  Uganda. 

Much  in  the  same  way  as  in  Hong  Kong  today,  where  countries  other 
than  Britain  are  engaged  in  fishing  for  the  best  qualified  people,  Canada 
was  busy  selecting  suitable  applicants  from  Uganda  with  relevant  skills, 
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admitting  them  through  a  points  system.  The  United  States  also  admitted 
upwards  of  2,000  Ugandan  Asians  through  a  mixture  of  normal  immigra- 
tion procedures  and  through  the  parole  authority  of  the  Attorney  General 
(Holborn,  1975:1251-1252). 

Generally  speaking,  the  selection  procedures  of  immigration  countries 
showed  insensitivity  to  networks  of  support  in  the  extended  families  of  the 
Asian  community.  Humphry  and  Ward  (1974:43)  noted  that  'other  coun- 
tries creamed  off  the  academically  best-qualified  Asians  and  rarely  took 
the  aged  or  sick  relatives  of  their  immigrants,  who  were  left  to  British  or 
UN  care.'  The  question  of  strategic  planning  within  families  acquires 
particular  importance  here.  Field  (1985:6)  draws  a  distinction  between 
'acute'  refugees  who  flee  in  response  to  an  actual  state  of  affairs  and 
'anticipatory'  refugees  who  flee  in  response  to  anticipated  persecution. 
Anticipatory  refugees  will  have  more  time  to  plan  their  departure.  This 
seems  also  to  have  been  the  case  for  those  who  left  Uganda  earlier,  in 
anticipation  of  Amin's  expulsion.  The  quota  voucher  queues  show  that  the 
ethnic  cleansing  was  already  being  anticipated  in  early  1970  (Kuepper  et 
al.,  1975:49). 

The  main  point  relevent  to  Hong  Kong  British  passport  holders  with  the 
precarious  BDTC  status  is  that  the  UK  Government  ought  to  give  them  the 
facility  to  plan  ahead  in  case  of  trouble.  Without  a  right  of  abode  in  Britain, 
such  persons  cannot  rely  on  simple  vague  promises  once  an  emergency 

develops.  This  point  continues  to  be  made  with  considerable  force  at  the 

f      v       i°7 
time  or  writing. 

108 
The  international  legal  obligation  to  admit  one's  own  nationals,       or 

that  relating  to  the  admission  of  certain  persons  who  may  be  protected  under 

the  Refugee  Convention  of  1 95 1  or  its  1 967  Protocol,      or  under  the  threat 

of  inhuman  or  degrading  treatment  or  punishment  under  Article  3  of  the 

ECHR,1 10  may  be  called  into  aid  in  extreme  cases.  But  is  it  really  necessary 

to  expect  persons  to  be  exposed  to  such  danger  in  the  first  place? 

The  predicaments  of  the  East  African  Asians  should  have  furnished  the 
UK  Government  with  a  historical  lesson  about  complex  questions  of 
nationality  and  immigration  control.  Not  only  did  Britain  place  itself  in  an 
internationally  embarrassing  situation  when  the  rights  associated  with 
nationality  were  taken  from  UK  passport  holders;  in  the  last  resort,  the  UK 
was  forced  to  acknowledge  some  sort  of  responsibility  for  its  nationals.  In 
the  case  of  Hong  Kong's  ethnic  minority  BDTCs,  Britain  will,  again,  not 
be  able  to  avoid  responsibility. 

During  the  East  African  Asian  crises,  political  considerations  at  home 
clearly  dominated  over  human  concerns  and  dictated  the  terms  of  govern- 
ment strategy.  Similar  constraints  still  exist  today.  Having  linked  questions 
of  immigration  as  a  natural  corollary  to  ethnic  tensions  or  'race  relations' 
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in  the  UK,  politicians  and  law  makers  are  now  afraid  to  devise  new, 
forward-looking  policies.  Detailed  criticism  has  begun  to  surface  more 
clearly  (see  now  Spencer,  1994b),  but  so  far  it  seems  that  Britain's  reluctant 
and  half-hearted  commitment  to  the  British  nationals  of  Hong  Kong  will 
ultimately  damage  Britain's  reputation  as  a  responsible  post-colonial 
power. 

■   3.6  Marginalising  colonial  subjects:  The  re-drafting 
of  British  immigration  and  nationality  laws 

After  the  dramatic  immigration  restrictions  of  the  1960s  against  non- white 
migrants  to  the  UK,  quite  different  immigration  controls  were  applied  to 
the  various  types  of  Commonwealth  citizens  and  aliens.  Commonwealth 
citizens,  or  'British  subjects',  was  now  a  vast  category  of  persons.  The 
prospect  of  mass  immigration  to  Britain,  especially  of  non-white  persons, 
continued  to  be  raised  as  a  threat.  Following  the  restrictive  measures  in  the 
CIA  1 962  and  the  CIA  1 968,  further  hurdles  for  the  entry  of  Commonwealth 
citizens  to  Britain  were  erected  during  the  1970s  and  early  1980s.  Thus, 
Britain  consolidated  the  process  of  marginalising  her  former  colonial 
subjects  and  introduced  a  complex  new  legal  regime  that  gave  privileges 
to  persons  with  a  more  direct  link  to  the  UK  itself.  Naturally,  the  new  criteria 
could  not  be  phrased  in  overtly  racial  terms.  As  a  result,  the  definition  of 
what  it  means  to  be  British  has  lost  none  of  its  puzzling  complexity. 

Several  sub-chapters  in  this  section  address  specific  issues  in  this 
complex  field  of  legal  regulation.  The  effects  on  the  people  of  Hong  Kong 
have  been  of  immense  significance.  By  1983,  when  the  Sino-British 
negotiations  about  the  future  of  Hong  Kong  were  beginning  to  show  some 
results,  Britain  had  already  legally  distanced  itself  from  its  people  <by 
creating  new  forms  of  British  citizenship  which  were  virtually  meaningless 
in  terms  of  immigration  rights.  By  the  early  1980s  the  legal  marginalisation 
of  Hong  Kong  residents  was  complete. 

D   3.6.1  Defining  non-patrials 

In  1971,  the  UK  Parliament  passed  the  Immigration  Act,  1971  (hereafter 
IA  1971)  in  order  to  consolidate  the  regulatory  instruments  relating  to  the 
control  of  immigration,  while  investing  new  powers  in  the  Government. 
Apart  from  representing  a  further  delinking  of  Britain  from  the  Common- 
wealth, this  Act  concentrated  more  power  in  the  executive  and,  among  other 
things,  made  the  acquisition  of  a  right  to  re-enter  the  UK  more  difficult. 
The  IA  1971  is  still  the  principal  British  statute  today  regulating  the  entry 
and  residence  of  what  were  known  as  'non-patrials' . 
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According  to  a  declaration  deposited  by  the  UK  Government  at  the  time 
of  accession  to  the  EEC,  Hong  Kong  CUKCs  did  not  acquire  a  right  to  free 
movement  unless  they  also  acquired  patriality  status.  ~  The  term  'pa- 
triality' was  newly  introduced  by  the  IA  1971.  It  applied  to  those  who  had 
a  right  of  abode  in  the  UK  and  were,  therefore,  exempt  from  immigration 
control.  Patrials  comprised,  in  essence,  persons  who  were  CUKCs  by  birth, 
adoption,  naturalisation  or  registration  in  the  UK  or  Islands,  or  who  had 
such  a  parent  or  grandparent,  or  CUKCs  who  had  'settled'  status  in  the  UK 
and  had  been  ordinarily  resident  there  for  five  years.  Patriality  could  also 
be  achieved  by  citizens  of  a  Commonwealth  country  who  had  a  parent 
CUKC  born  in  the  UK.  The  status  could  also  be  acquired  by  women  married 
to  any  of  the  above  classes. 

The  effect  of  giving  a  right  of  abode  to  Commonwealth  citizens  with  a 
parental  connection  not  only  privileged  the  average  Briton  living  in  the  UK 
but  also  effectively  freed  from  immigration  control  thousands  and  possibly 
millions  of  the  new  'patrials' from  countries  of  the  Old  Commonwealth. 
Dummett  and  Nicol  (1990:221)  note  that  many  white  settlers  who  left 
Rhodesia  after  1973,  particularly  after  Zimbabwe's  independence  in  1979, 
could  have  used  this  provision  to  enter  the  UK.  Presumably,  many  expatri- 
ate Britons  in  Hong  Kong  will  be  able  to  do  likewise. 

Of  course,  official  concern  about  immigration  had  less  to  do  with 
numbers  than  with  race  (Macdonald  and  Blake,  1991:15).  Importantly, 
virtually  no  right  to  family  reunion  was  guaranteed.  Further,  the  rules 
of  admission  for,  inter  alia,  dependants  were  to  be  made  under  new 
procedures  (s.3(2)  of  the  IA  1971)  which  meant  that  henceforth  the  power 
to  make  rules  concerning  the  admission  of  all  non-patrials  was  to  an 
unprecedented  extent  concentrated  in  the  hands  of  the  executive.  New 
powers  were  also  given  to  officials,  immigration  officers  and  the  police. 

The  five  year  residence  requirement  with  the  added  hurdle  of  acquiring 
settled  status  in  the  UK  represented  a  tightening  of  the  earlier  law.  It  is 
difficult  to  provide  an  indication  of  the  numbers  who  actually  acquired  this 
status.  While  we  are  not  concerned  with  details  here,  figures  of  persons 
from  Hong  Kong  acquiring  settled  status  in  the  UK  may  give  a  rough 
indication  of  the  numbers  involved  (see  table  on  page  84). 

For  most  Hong  Kong  CUKCs,  the  changes  in  the  law  did  not  affect  their 
position  under  the  immigration  laws  as  far  as  the  right  to  enter  the  UK  was 
concerned.  As  we  have  seen,  however,  some  Hong  Kong  CUKCs  were  able 
to  acquire  such  rights  under  the  immigration  legislation.  However,  most 
Hong  Kong  people  remained  non-patrials  and  were  subject  to  the  full  rigour 
of  the  immigration  laws. 

Meanwhile,  the  1971  Act  did  not  make  an  attempt  to  consolidate  the 
nationality  law,  so  that  those  who  did  qualify  to  enter  the  UK  freely  could 
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Year 

Total 

Acceptances 
for  Settlement 

Year 

Total 

Acceptances 
for  Settlement 

1973 

1561 

1982 

1070 

1974 

1990 

1983 

1050 

1975 

2089 

1984 

1040 

1976 

1930 

1985 

950 

1977 

1676 

1986 

880 

1978 

1284 

1987 

920 

1979 

1510 

1988 

1150 

1980 

1710 

1989 

1400 

1981 

1450 

1990 

1740 

be  classed  as  citizens.  Instead,  the  lawmakers  opted  for  the  obscure  termi- 
nology of  patriality.  However,  the  acquisition  of  patrial  status  was  used  as 
the  main  basis  for  determining  the  status  of  persons  under  the  new  nation- 
ality law,  issued  ten  years  later.  This  also  led  to  some  peculiarities  for  Hong 
Kong  residents,  as  we  shall  see  below.  While  the  details  of  the  1971  Act 
were  not  fully  grasped  even  by  MPs,  the  symbolic  nature  of  the  Act  has 
been  noted:  it  symbolised  rejection  of  the  multi-racial  Commonwealth 
(Dummett  and  Nicol,  1990:224).  In  other  words,  it  focused  concern  on 
Britain  and  the  British  people,  however  difficult  those  categories  might  be 
to  define. 

□   3.6.2  The  creation  of  different  British  citizens 

Since  the  1960s,  officials  in  the  Home  Office,  considering  it  a  mistake  ever 
to  have  included  colonial  citizens  in  the  same  nationality  category  as  people 
from  the  UK,  were  privately  advocating  the  enactment  of  a  new  citizenship, 
to  be  restricted  to  people  with  a  UK  connection.  The  Foreign  and  Com- 
monwealth Office,  however,  resisted  this  demand  because  of  concerns  with 
reaction  overseas  (Dummett  and  Nicol,  1990:216-217).  As  we  saw,  the 
1971  Act  provided  an  uneasy  compromise.  It  did  not  resolve  the  question, 
choosing  instead  to  superimpose  patriality  upon  citizenship  status. 

Nationality  law  reforms  had  been  considered  in  the  1970s  by  both  major 
political  parties  in  Britain.  In  this  context,  Hong  Kong  assumed  a  special 
role: 

No  British  politician  was  ready  to  consider  a  redefinition  of  British 
nationality  which  would  give  right  of  abode  in  the  United  Kingdom  to 
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the  2.6  million  British  Chinese  in  Hong  Kong It  was  assumed, 

without  much  thought,  that  all  2.6  million  would  be  both  anxious  and 
able  to  come  to  Britain  before  the  People's  Republic  regained  control 

of  the  territory,  or  at  least  that  this  is  how  the  British  public  would  see 

♦u  12CT 

the  matter. 

Thus,  the  Conservatives  'concentrated  on  making  access  to  British  citizen- 
ship as  narrow  as  possible'  (Dummett  and  Nicol,  1990:242).  In  an  already 
complex  situation,  this  created  more  confusions  and  divisions,  as  persons 
who  nominally  held  the  same  citizenship  had  rather  different  immigration 
status.  As  Fransman  ( 1 989: 1 39)  wrote  later,  the  'guts  of  the  citizenship  had 
been  removed',  except  where  it  had  been  acquired  by  virtue  of  a  connection 
with  the  UK. 

A  major  question  at  the  time  of  the  negotiations  about  the  transfer  of 
Hong  Kong  concerned  the  citizenship  status  of  those  resident  in  the  territory 
who  held  British  nationality  or  had  a  claim  to  it.  It  is  curious  that  although 
negotiations  were  about  to  begin  for  the  transfer  of  Hong  Kong,  no  specific 
provisions  were  made  on  the  nationality  question  when  the  opportunity 
came  up  for  redesigning  the  law.  Hong  Kong  was  treated  as  any  other 
colonial  territory.  It  has  been  suggested,  though,  that  Britain  drew  out  the 
Sino-British  negotiations  to  allow  its  new  nationality  law  to  be  put  in  place 
first.121 

The  British  Nationality  Act,  1981  (hereafter  BNA  1981)  is  the  main 

legislation  governing  the  status  of  British  nationals  today.  It  came  into  force 

on  1  January  1983  and  divided  British  nationality  into  several  categories. 

The  point  here  was  to  categorise  people  according  to  the  territory  through 

which  they  derived  their  British  status:  the  United  Kingdom,  a  territory 

which  was  still  a  colony,  or  a  former  colonial  territory.  Those  CUKCs  who 

were  patrials  gained,  for  the  most  part,  the  full  status  of  'British  citizen' 

(hereafter  BC)  under  s.  1 1(1)  of  the  BNA  1981 .  This  status  carried  with  it 

1 22 
the  right  of  abode  in  the  UK.       About  60  million  persons,  most  of  whom 

were  born  in  the  UK,  fell  into  this  category.  Those  persons  who  had 

acquired  CUKC  status  by  virtue  of  a  connection  with  a  former  colony 

became  British  Overseas  citizens  (BOCs)  under  ss.26-29  of  the  BNA  1 98 1 . 

Those  who  were  attached  to  an  existing  dependency,  including  Hong  Kong, 

became  British  Dependent  Territories  citizens  (BDTCs).  Their  position  is 

discussed  in  more  detail  further  below. 

Meanwhile,  important  new  provisions  relating  to  acquisition  of  BC 

status  after  commencement  of  the  BNA  1981  on  1  January  1983  were  also 

made.  Significantly,  the  1 98 1  Act  for  the  first  time  went  away  from  the  pure 

ius  soli  principle.  A  person  born  in  the  UK  became  a  full  British  citizen 

only  if  at  the  time  of  birth  the  mother  or  father  of  the  child  was  either  a  BC 
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or  was  settled  in  the  UK.  Being  'settled'  now  acquired  a  specific 
meaning  in  the  law.  It  was  defined  as  being  ordinarily  resident  and  having 
no  restrictions  on  the  length  of  time  for  which  a  person  may  remain  in  the 
UK.  This  means  that  not  all  children  born  in  Britain  to  persons  admitted 
into  the  UK  gain  BC  status.  Those  excluded  are  descendants  of  persons 
admitted,  for  example,  as  students,  visitors  and  others  with  a  limitation  on 

1  9fi 

their  leave.  The  exclusionary  rationale  of  the  new  legal  provisions  is 
quite  apparent: 

The  government's  explicit  purpose  was  to  avoid  the  creation  of  a  'pool' 

of  persons  born  in  the  United  Kingdom  but  lacking  any  permanent 

connection  with  the  country,  who,  and  whose  children,  would  as  British 

127 
citizens  be  entitled  to  immigrate  in  future. 

Provisions  relating  to  acquisition  of  BC  status  by  descent,  adoption,  regis- 
tration, naturalisation  and  other  means  were  also  included.  Paralleling 
the  reclassification  of  those  CUKCs  who  had  the  right  of  immigration  into 
the  UK  as  BCs  was  the  reclassification  of  other  categories,  which  no  longer 
carried  a  right  of  abode.  The  two  main  categories  here  were  British 
Dependent  Territories  citizens  and  British  Overseas  citizens.  Their  position 
is  central  to  the  debates  about  Hong  Kong. 

□   3.6.3  The  BDTCs  and  their  special  place  in 

Hong  Kong 

Under  s.  23  of  the  British  Nationality  Act  of  1981,  the  new  category  of 
BDTCs  was  comprised  of  those  non-patrial  CUKCs  who  were  born, 
registered  or  naturalised  in  a  dependent  territory  or  had  such  a  parent  or 
grandparent.  On  1  January  1983  about  3  million  CUKCs  became  BDTCs. 
Of  those  about  two  and  a  half  million  were  in  Hong  Kong. 

The  method  of  acquiring  BDTC  status  was  almost  identical  to  that  of 
acquiring  BC  status  (Fransman,  1989:196).  Since  the  abandonment  of  the 
ius  soli  principle  in  the  BNA  198 1  is  also  applied  in  the  same  way  to  BDTC 
status,  a  person  born  in  a  Dependent  Territory  can  now  become  a  BDTC 
only  if  either  parent  is  a  BDTC  or  is  settled  in  that  territory  (BNA,  1981, 
s.15).  If  a  parent  subsequently  becomes  a  BDTC  or  'settled',  then  the 
person  concerned  may  apply  for  registration  on  that  ground  under  s.15(3), 
or  after  10  years'  residence  under  s.15(4).  Adoption  by  a  BDTC  by  order 
of  a  court  in  a  Dependent  Territory  also  confers  BDTC  status,  effective 
from  the  date  of  the  order. 

Birth  outside  the  territory  confers  BDTC  status  if  the  parent  is  a  BDTC 
otherwise  than  by  descent  (defined  in  s.25)  or  is  a  BDTC  serving  the 
government  of  the  territory.  Registration  is  open  to  persons  who  are  born 
outside  a  dependent  territory  if  the  parent  is  a  BDTC  by  descent.130  Under 
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various  conditions  (residence  of  five  years,  marriage  or  because  of  the 
citizenship  status  of  the  father),  ~  a  person  may  be  entitled  to  registration 
as  a  BDTC. 

Naturalisation  as  a  BDTC  is  available  at  the  discretion  of  the  Secretary 
of  State  to  a  person  of  full  age  and  capacity  who  fulfils  other  stipulated 
requirements.      It  is  also  available  to  those  who  are  married  to  BDTCs. 
The  courts'  rights  to  review  negative  decisions  reached  by  executive 
discretion  are  limited. 

Meanwhile,  the  status  of  BDTC  carries  with  it  no  right  of  abode  as  such 

anywhere  in  the  Empire.  The  laws  of  dependent  territories  have  fluctuated 

1 35 
widely  in  conferring  rights  of  immigration  based  upon  nationality.       In 

Hong  Kong,  the  relevant  law  is  found  in  the  Immigration  Ordinance  of 

1 97 1 ;  it  was  repeatedly  and  extensively  amended,  especially  during  the  late 

1980s,  to  prepare  for  the  transfer  of  Hong  Kong  in  1997. 

Those  who  have  the  right  of  abode  in  Hong  Kong  include  BDTCs  who 
are  classified  as  having  a  connection  with  Hong  Kong  under  the  Hong  Kong 
(British  Nationality)  Order,  1 986.  Other  persons  who  enjoy  the  right  of 
abode  in  Hong  Kong  include  those  who  are  wholly  or  partly  of  Chinese 
race  and  have  been  ordinarily  resident  at  any  time  for  a  continuous  period 
of  not  less  than  seven  years. 

BDTC  status  certainly  does  not  confer  a  right  to  enter  and  reside  in  the 
UK.  Registration  as  a  BC  is  available  upon  five  years  residence  if  one  has 
obtained  the  status  of  'settled'.  This  means  that  a  Hong  Kong  BDTC 
can  only  obtain  the  right  of  abode  in  the  UK  after  having  gained  admission 
to  the  UK  in  accordance  with  the  criteria  of  the  Immigration  Rules,  and 
after  having  satisfied  the  various  registration  criteria.  The  lack  of  any 
guarantee  in  the  BNA  1981  that  Hong  Kong  British  nationals  would  be 
assured  a  right  of  abode  in  the  UK  was  not  looked  upon  favourably  in  Hong 
Kong.  The  Chief  Secretary  of  Legco,  Jack  Cater  remarked  that: 

In  purely  practical  immigration  terms  it  is  now  probably  as  neutral  as 
it  can  be  in  its  effects  on  the  rights  of  Hong  Kong's  citizens  of  the  United 
Kingdom  and  Colonies.  But  there  can  be  no  doubt  that  in  psychological 
terms,  the  changes  have  come  as  an  unpleasant  and  unwelcome  shock. 

It  seems  to  me  a  great  pity  that  we  have  not  got  in  the  Act  a  specific 
statement  that  Hong  Kong  people  are  and  will  remain  British,  or  United 
Kingdom  nationals. 

It  was  particularly  disappointing  for  Hong  Kong  people  that  Gibraltarian 
BDTCs  could  acquire  British  citizenship  by  exercising  a  right  to  register 
under  section  5  of  the  1981  Act.  Further,  by  the  British  Nationality 
(Falkland  Islands)  Act  of  1983,  BDTCs  from  the  Falkland  Islands  auto- 
matically became  full  BCs  with  effect  from  1  January  1983,  the  date  when 
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the  BNA  1981  came  into  force.142  Dummett  and  Nicol  (1990:250-251) 
have  noted  that  the  racial  line  drawn  in  British  nationality  law  was  thus 
sharpened,  since  Gibraltar  and  the  Falklands  were  the  only  dependencies 
with  white  populations.  Although  there  had  been  support  from  Parlia- 
ment during  the  enactment  of  the  BNA  1 98 1  to  include  Hong  Kong  subjects 
as  full  BCs,  the  Government  easily  resisted  it.  Very  clearly,  the  numbers 
involved  were  the  crucial  determining  factor  (Bevan,  1986:127)  and  it  was 
assumed,  without  much  thought,  that  the  2.6  million  British  Chinese  in 
Hong  Kong  would  all  be  anxious  and  able  to  come  to  Britain  before  1997 
(Dummett  and  Nicol,  1990:242).  Bevan  (1986:136)  noted  that  the  Fal- 
klands and  Gibraltar  concessions  'indicate  the  inherently  political  nature 
of  nationality  laws  and  the  sort  of  narrow  'kith  and  kin'  citizenship  laws 
which  the  UK,  like  all  other  states,  is  ultimately  willing  to  accept.' 

Giving  BDTC  status  to  the  relevant  group  of  people  in  Hong  Kong, 
rather  than  full  British  citizen  status,  was  evidence  of  Britain's  increasing 
focus  on  its  'own'  people.  At  the  same  time,  it  constituted  a  powerful 
reminder  to  the  people  of  Hong  Kong  that  they  were  not  wanted  in  Britain 
and  should  not  anticipate  welcoming  gestures  if  they  made  any  attempts  to 
come  to  Britain. 

□   3.6.4  The  case  of  'split  families' 

The  negative  approach  of  Britain  to  the  resident  British  subjects  of  Hong 
Kong  extended  not  only  to  the  millions  of  envisaged  potential  immigrants 
but  also  to  smaller  groups  of  people  who  might  have  specific  claims.  So  it 
is  not  sufficient  to  talk  about  numbers  alone  as  a  crucial  factor.  It  appears 
that  the  legal  framework  became  increasingly  biased  against  the  claims  of 
non-patrials. 

Among  those  who  acquired  British  citizenship  at  commencement  of  the 
BNA  1981  was  a  group  of  those  CUKCs  from  Hong  Kong  who  had 
acquired  patrial  status  through  settlement  and  five  years'  residence  (see 
above,  p.  86),  mainly  students,  many  of  whom  had  then  returned  to  Hong 
Kong.154 

A  distinction  was  made  between  persons  regarded  as  citizens  by  descent 
and  citizens  otherwise  than  by  descent.  Thus,  those  students  from  Hong 
Kong  who  had  acquired  patrial  status  were  themselves  considered  to  be 
BCs  otherwise  than  by  descent  as  long  as  they  had  acquired  patriality  by 
virtue  of  having  spent  five  years  in  the  UK  or  by  marriage  to  a  patrial. 
These  persons  could  then  pass  on  their  British  citizenship  regardless  of 
where  their  children  were  born  after  1  January  1983.  This  acquisition  of 
BC  status  as  a  direct  result  of  a  former  nationality  status  (CUKC)  and  an 
immigration  status  (patriality)  became  known  as  'citizenship  transversal' 
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(Fransman,  1989:159).  It  was  an  intended  consequence  of  the  1981  Act. 

However,  any  children  born  to  such  parents  did  not  acquire  the  right  of 

abode  in  the  UK  if  they  had  been  born  outside  the  UK  before  1  January 

1983.  They  did  not  acquire  full  British  citizenship  after  1  January  1983 

either  —  only  BDTC  status.  This  has  led  to  a  peculiar  situation  of  'split 

families',  whereby  older  children  of  some  families  have  a  different  citizen- 
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ship  than  their  parents  and/or  younger  siblings. 

Children  who  are  'left  out'  in  this  way  may  acquire  BC  status  under 

Section  3(  1 )  of  the  1 98 1  Act,  which  gives  the  Secretary  of  State  discretion 

to  register  a  minor  as  a  British  citizen  if  he  thinks  fit.  There  are  unpublished 

guidelines  within  the  Home  Office  on  how  this  discretion  should  operate 

in  practice.  At  present,  such  applications  for  registration  are  normally 

rejected  unless  the  child  himself  or  herself  has  been  living  in  the  UK  for  at 

least  two  years  and  it  is  clear  that  his  or  her  future  lies  in  the  UK.  This 

necessitates  the  relocation  of  the  whole  family  in  order  for  the  child  to 

acquire  BC  status.  Since  many  cases  of  such  'split  families'  came  to  the 

attention  of  practitioners  in  the  past  few  years,  amass  application  involving 

89  families  and  a  total  of  136  children  was  made  to  the  Secretary  of  State, 

so  that  BDTC  children  may  be  granted  BC  status  without  the  parents  having 

to  migrate  to  the  UK.  The  Home  Office  agreed  to  apply  looser  criteria  for 

these  children: 

Prerequisites  for  this  more  favourable  consideration  are  that  at  least 
one  of  the  applicant's  parents  is  a  British  citizen  and  that  the  applicant 
him-  or  herself  is  personally  acceptable.  In  such  cases,  if  the  applicant 
has  a  British  citizen  brother  or  sister,  we  will  register.  It  will  not  matter 
how  the  brother  or  sister  acquired  British  citizenship.  We  will  also 
register  applicants  who  have  acceptable  residential  connections  with 
the  United  Kingdom.  If  these  residential  connections  do  not  exist  or 
are  considered  unsatisfactory,  we  will  look  (in  a  much  more  informal 
way  than  prescribed  in  the  British  Nationality  (Hong  Kong)  (Selection 
Scheme)  Order  1990)  at  whether  the  parents  might  reasonably  be  able 
to  register  their  non-British  citizen  children  had  they  been  eligible  to 
apply  under  the  British  Nationality  (Hong  Kong)  Act  1990,  taking  into 
account  such  factors  as  the  age  of  the  parents,  their  occupation  and  their 
connection  with  the  United  Kingdom  e.g.  periods  of  residence,  cultural 
or  professional  links,  including  periods  of  study  spent  here,  ownership 
of  investments  or  property  here  and  whether  they  have  relatives  living 
in  the  United  Kingdom. 

The  criteria  for  such  registration  given  by  the  Home  Office  were  widely 
welcomed.  The  1990  Hong  Kong  Scheme  referred  to  is  discussed  in  chapter 
3.7.2  below.  Presumably  some  of  the  points  requirements  under  that 
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Scheme  will  be  lowered  or  waived  in  order  to  facilitate  registration.  This 
seems  sensible,  especially  as  the  scheme  itself  is  undersubscribed. 

Another  problem  lies  in  the  fact  that,  while  many  of  these  'children'  are 
aged  between  9  and  18,  some  have  already  passed  into  majority,  thereby 
becoming  ineligible  for  registration  under  section  3(1)  of  the  BNA  1981. 
The  concession  referred  to  above  makes  no  provision  for  them.  It  appears 
that,  so  far,  no  provision  was  made  for  these  children  under  the  1990  Act 
or  Scheme  (see  below)  whose  parents  are  excluded  from  applying  under  it. 

Similarly,  BDTC  spouses  of  BCs  also  have  to  make  an  application  under 
the  Immigration  Rules  for  entry  clearance  and,  further,  must  satisfy  the 
three-year  residence  requirement  and  must  be  settled  in  the  UK  before 
making  an  application  for  naturalisation.  Alternatively,  they  may  regis- 
ter under  s.4(2)  BNA  1981  if  they  satisfy  the  five-year  residence  require- 
ment with  settlement. 

The  BNA  1981,  then,  created  a  new  status  for  the  Hong  Kong  British, 
shared  by  people  from  other  British  Dependent  Territories.  But  unlike 
Gibraltar  and  the  Falklands,  the  clear  message  to  Hong  Kong  was  that  the 
UK  was  not  really  interested  in  providing  guarantees  that  the  concerns  of 
its  people  would  be  treated  constructively  and  with  sympathy.  Instead,  the 
catch-all  category  of  BDTC  symbolised  a  distancing  from  Hong  Kong.  In 
the  debates  leading  to  the  passage  of  the  1981  Act,  the  Government 
representative  in  the  Lords  said  clearly  that  recognising  all  categories  of 
British  citizen  as  'British  nationals'  would  create  the  impression  of  'some 

sort  of  eventual  immigration  commitment  in  the  minds  of  some  less 
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informed  people.'       The  link  between  nationality  and  immigration  control 

again  featured  in  debates  on  nationality,  continuing  a  consistent  theme  in 

British  legal  history  which  seems  incapable  of  being  challenged.  The  stage 

was  set  for  the  debate  to  continue  in  the  phase  of  negotiations  for  the  transfer 

of  Hong  Kong  between  the  UK  and  the  PRC. 
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■   3.7  Keeping  the  people  of  Hong  Kong  in  their  place 

In  this  section  we  examine  the  results  of  the  Sino-British  negotiations  in 
relation  to  nationality.  A  whole  range  of  questions  arose:  What  would  be 
the  nationality  status  of  those  in  Hong  Kong  who  held  British  status?  Would 
they  receive  any  reassurance  from  either  state  of  the  security  of  their  status 
concerning  rights  of  immigration  and  residence?  What  was  the  real  worth 
of  any  status  that  the  British  allowed  the  Hong  Kong  Chinese  or  ethnic 
minorities  to  retain?  The  answers  lie  in  the  outcome  of  the  negotiations  in 
the  Joint  Declaration  and  the  provisions  of  UK  and  Chinese  law  which  help 
to  clarify  the  status  of  Hong  Kong  residents.  Both  sides,  it  seems,  were  to 
some  extent  motivated  by  apprehensions  that  many  of  the  people  of  Hong 
Kong  might  want  to  leave  the  territory  because  of  the  proposed  transfer. 

When  the  Chinese  and  the  British  began  official  negotiations  in  Septem- 
ber 1982  about  the  future  of  Hong  Kong,  the  BNA  1981  had  already  been 
passed  but  it  came  into  force  only  on  1  January  1983.  Wesley-Smith  points 
out  that  alarm  and  dismay  was  felt  in  Hong  Kong  and  the  close  sequence 
of  events  did  not  go  unnoticed.  "  More  recently,  it  has  been  argued  that 
rumours  about  Britain's  deliberate  delaying  tactics  in  telling  Hong  Kong 
about  its  fate  after  1997  were  absurd.  The  allegation  was  that  this  was 
done... 

...  in  order  to  allow  the  UK  government  to  put  legislation  in  place  which 
would  keep  out  Hong  Kong  British  passport  holders  who  would  flock 
to  Britain  when  the  take-over  plan  eventually  became  known  (Wilson, 
1990:203). 

Strongly  refuting  this,  Wilson  (id.)  argues  that  the  new  restrictive  policies 
had  already  been  decided  and  publicised  by  the  British  government  at  the 
critical  time.  Hong  Kong  was  nonetheless  forced  into  considerable  inse- 
curity for  some  time  and  the  outcome  of  the  negotiations  was  characterised 
by  a  lack  of  consensus  between  the  two  sides  about  what  exactly  they  were 
trying  to  achieve.  As  often  in  such  delicate  diplomatic  situations,  the 
negotiators  fudged  the  most  difficult  issues. 

In  a  sense,  there  was  no  real  need  to  be  deliberately  vague  about 
citizenship  issues,  as  China  in  fact  claimed  not  only  the  territory  of  Hong 
Kong  but  also  most  of  its  people,  and  Britain  had  already  made  its  further 
marginalisation  of  the  people  of  Hong  Kong  very  clear.  It  appears,  however, 
that  the  intricate  link  between  the  contested  question  of  sovereignty  and  the 
necessarily  related  issue  of  nationality  created  some  strange  results:  to  stick 
to  its  claims  to  sovereignty  over  Hong  Kong,  Britain  had  to  make  provisions 
for  its  British  subjects  in  the  Crown  colony  and  could  not  abandon  respon- 
sibility for  them  to  China.  It  also  looked  better  in  terms  of  status  and 
international  responsibility  that  Britain  at  least  professed  concern  about  the 
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future  of  the  people  living  in  Hong  Kong.  Britain's  approach,  however 
muddled,  was  certainly  also  intended  to  keep  the  people  of  Hong  Kong  in 
their  place.  Fear  of  a  Chinese  immigration  'invasion'  of  Britain  could  thus 
be  expressed  more  agreeably  in  terms  that  reinforced  the  desire  to  maintain 
confidence  in  the  continued  stability  and  prosperity  of  Hong  Kong. 

The  Chinese,  on  the  other  hand,  learnt  to  proceed  more  cautiously  rather 
than  make  loud  claims.  Overholt  convincingly  reiterates  the  well-known 
truth  that  the  Chinese  could  have  occupied  Hong  Kong  at  any  time.  Their 
firm  resolve  to  reclaim  Hong  Kong  at  the  appropriate  time  was  matched 
with  policies  and  steps  to  prepare  the  people  of  Hong  Kong  gradually  for 
the  inevitable.  As  Overholt's  study  emphasises,  solid  economic  self-interest 
on  the  part  of  a  forward-looking  Chinese  leadership  has  won  the  day  so  far. 
While  it  is  interesting  and  relevant  to  consider  what  the  Chinese  have 
decided  about  the  citizenship  status  of  the  people  of  Hong  Kong,  the  crucial 
imponderables  remain  in  the  realm  of  British  policies,  discussed  in  more 
detail  below. 

□   3.7.1  Sino-British  tussles  over  transition 
arrangements 

China  has  firmly  and  throughout  taken  the  stance  that  the  treaties  by  which 
Hong  Kong  was  acquired  by  the  British  were  themselves  of  no  legal  value 
since  they  were  forced  upon  China  by  military  threat.  Therefore  Britain 
did  not  acquire  a  valid  title  to  the  whole  of  Hong  Kong,  nor  had  China  ever 
lost  sovereignty  over  Hong  Kong.  From  this  perspective,  people  residing 
there  would  never  have  acquired  British  nationality  on  the  assumption  of 
British  rule.  They  retained  Chinese  nationality,  since  legal  sovereignty 
rested  with  China. 

The  British,  in  the  drawn-out  negotiations,  took  the  line  that  the  old 
treaties  were  valid  and  that  all  BDTCs  in  Hong  Kong  were  British  nationals. 
At  the  same  time,  Mrs.  Thatcher  was  clearly  worried  that  they  might  claim 
a  right  to  come  to  Britain,  not  as  full  citizens  but  as  refugees.  Arguing  that 
it  was  in  Britain's  interest  to  raise  the  future  of  Hong  Kong  with  the  Chinese, 
Cottrell  (1993:48)  explains: 

British  governments  had  by  the  late  1970s  acquired  an  almost  neurotic 
fear  of  further  large-scale  'non-white'  immigration  into  Britain,  and 
they  were  all  too  aware  that  chaos  in  Hong  Kong  would  threaten  to 
bring  to  British  ports  and  airports  tens  of  thousands  of  ethnically 
Chinese  Hong  Kong  citizens.  Though  the  Commonwealth  Immigrants 
Act  of  1962  had  stripped  Hong  Kong  passport  holders  of  their  legal 
right  to  land  in  Britain,  they  would  have  a  powerful  moral  claim  to  do 
so  in  time  of  crisis.  The  British  fear  of  a  refugee  influx  from  Hong  Kong 
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remained  a  powerful  background  factor  throughout  the  subsequent 
process  of  negotiation  and  settlement. 

Because  of  the  complications  over  sovereignty,  no  agreement  could  be 
reached  over  the  question  of  nationality.  The  arrangements  relating  to 
nationality  have  appeared  in  two  separate  memoranda  and  not  in  the 
Sino-British  Joint  Declaration  itself. 

Britain  declared  in  its  memorandum  that  all  persons  in  Hong  Kong  who 
are  BDTCs  on  30  June  1997,  by  virtue  of  a  connection  with  Hong  Kong, 
will  cease  to  have  that  status  from  1  July  1 997.  They  would  be  able  to  retain 
'an  appropriate  status',  which  soon  turned  out  to  be  BNO  or  BOC  status. 
This  would,  while  not  conferring  a  right  of  abode  in  the  UK,  entitle  them 
to  continue  to  use  passports  issued  by  the  Government  of  the  UK.  BDTC 
status  would  thus  cease  to  exist  regardless  of  whether  a  person  had  any 
other  nationality.  It  is  argued  further  below  that  this  appropriate  status  will 
lead  to  a  substantial  lessening  of  the  guarantees  which  the  Hong  Kong 
British  enjoy  at  present.  Clearly,  this  was  a  device  to  distance  Britain  further 
from  its  colonial  subjects. 

The  Chinese  memorandum  states  that  China  regards  all  Hong  Kong 
'Chinese  compatriots',  whether  they  are  holders  of  the  BDTC  passport  or 
not,  as  Chinese  nationals.  This  position  can  be  explained  by,  and  in  a  real 
sense  reinforces,  the  non-recognition  of  British  sovereignty  over  Hong 
Kong.  The  meaning  of  'Chinese  compatriots'  is  not  clearly  defined. 
Chan  points  out  that  its  ordinary  meaning  is  'a  fellow  countryman'  but  that 

this  involves  the  tautology  of  defining  'a  Chinese  national  as  a  Chinese 
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national'.  Alternatively,  Chan  (1992:490)  submits  that  the  word  'com- 
patriot' carries  overtones  of  patriotism  or  loyalty.  However,  he  states  that 
any  ambiguity  must  be  resolved  by  reference  to  the  Chinese  Nationality 
Law  of  1980.  This  does  not  refer  to  compatriots  but  is  based,  as  many 
authors  have  noted,  upon  race  and  thus  gives  prominence  to  the  principle 
of  ius  sanguinis,  sometimes  supplemented  by  ins  soli. 

Nor  is  this  the  end  of  the  matter.  Although  Fransman  (1989:435)  has 
asserted  that  those  who  are  of  Chinese  race  are  considered  to  be  Chinese, 
and  therefore  all  ethnic  Chinese  in  Hong  Kong  are  considered  to  be  Chinese 
nationals,  Chan  would  dispute  this.  He  points  out  that,  by  reference  to  older 
Chinese  nationality  laws,  the  results  of  which  are  recognised  by  Article  17 
of  the  1980  Law,  there  were  various  ways  in  which  a  person  could  lose 
Chinese  nationality.  Since  the  law  rests  on  ius  sanguinis,  this  involves 
potential  statelessness  for  persons  whose  ancestors  had  lost  Chinese 
nationality  and  who  themselves  had  not  acquired  another  nationality.  Chan 
therefore  concludes  that  it  is  difficult  to  argue  that  the  1980  Nationality 
Law  or  the  Chinese  Memorandum  had  the  effect  of  automatically  confer- 
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ring  Chinese  nationality  upon  persons  descended  from  persons  who  once 
possessed  Chinese  nationality. 

JCWI  (1985:4)  estimated  that  out  of  5.4  million  residents  of  Hong  Kong 
5.2  million  would  be  considered  Chinese  compatriots,  so  are  currently  in 
possession  of  Chinese  nationality.  Over  3  million  of  these  5.2  million  are 
also  BDTCs.  For  over  2  million  people,  therefore,  no  arrangement  needs 
to  be  made  for  1997  as  they  are  Chinese  nationals  only.  In  this  context,  as 
already  indicated  in  chapter  2,  China  has  probably  been  pursuing  a  different 
policy  of  takeover  of  Hong  Kong  by  allowing  its  citizens  to  migrate  to  the 
territory  during  all  these  years.  Today,  then,  a  great  many  persons  in  Hong 
Kong  could  be  claimed  only  by  China.  Incidentally,  this  also  preempts 
claims  of  independence  for  Hong  Kong. 

Article  XIV  in  Annex  1  to  the  Joint  Declaration  provides  that  persons 
who  already  have  the  right  of  abode  in  Hong  Kong  will  be  entitled  to 
'permanent  identity  cards'  issued  by  the  Special  Administrative  Region 
(SAR)  Government,  which  will  also  be  authorised  by  the  central  PRC 
Government  to  issue  passports  to  Chinese  nationals  holding  these  cards. 
Issuing  the  identity  document  will  attest  to  Chinese  nationality,  but  will  be 
unique  to  the  Hong  Kong  SAR,  so  different  from  PRC  passports.  Hong 
Kong  already  requires  residents  to  carry  compulsory  identity  cards,  a  policy 
which  continues  to  be  resisted  in  the  UK. 

In  addition,  the  Joint  Declaration  makes  provision  for  another  new  form 
of  travel  document  for  Hong  Kong  permanent  residents  who  are  not 
Chinese  nationals.  This  is  likely  to  be  similar  to  the  present  certificate  of 
identity  which  is  issued  to  non-British  permanent  residents.  The  SAR 
government  will  apply  its  own  system  of  immigration  control,  while  entry 
from  other  parts  of  China  will  continue  to  be  regarded  as  at  present,  so  that 
Chinese  citizens  from  the  mainland  will  probably  have  restricted  rights  to 
enter  the  SAR.  They  will  also  have,  as  now,  a  different  citizenship  than 
the  compatriots  from  the  Hong  Kong  region.  Persons  travelling  on  SAR 
passports  will  be  treated  as  Chinese  nationals  for  purposes  of  consular 
protection,  although  Annex  1,  Article  XIV  of  the  Joint  Declaration  also 
envisages  visa  abolition  agreements  applying  between  the  SAR  and  third 
states  so  as  to  accord  to  SAR  passport  holders  more  favourable  treatment 
than  Chinese  nationals  from  other  parts  of  China.  Again,  this  is  a  Chinese 
measure  to  facilitate  the  movement  of  business  personnel,  reflecting  that 
the  PRC  authorities  have  learnt  to  respect  the  free  movement  needs  of  Hong 
Kong's  internationalised  business  community. 

The  Chinese  Memorandum  concedes  that  after  transfer,  those  who  were 
Chinese  BDTCs  would  be  allowed  to  use  travel  documents  issued  by  the 
Government  of  the  UK  for  the  purpose  of  travelling  to  other  states  and 
regions.  However,  such  persons  would  not  be  entitled  to  British  consular 
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protection  in  the  Hong  Kong  SAR  or  other  parts  of  the  PRC.  This  reflects 
Chinese  apprehensions  about  British  meddling  in  Chinese  affairs.  It  also 
indicates  that  the  new  nationality  conferred  by  the  British  arrangements 
will  not  be  opposable  to  China.  This  is  consistent  with  the  usual  interna- 
tional rule  in  relation  to  dual  nationals  (Slinn,  1987).  In  any  event,  the 
Chinese  appear  not  to  recognise  the  dual  status. 

□   3.7.2  The  UK  arrangements  for  the  transfer 

Faced  with  its  own  powerful  fears  of  Chinese  immigration  to  Britain  and 
of  collapsing  business  confidence  in  Hong  Kong,  Britain  negotiated  with 
China  to  ensure  that  not  only  those  considered  Chinese  by  the  PRC  but  also 
those  who  would  not  acquire  Chinese  nationality,  would  be  ensured  some 
sort  of  protection  in  terms  of  right  of  abode.  These  provisions  are  particu- 
larly important  from  the  point  of  view  of  the  ethnic  minorities  in  Hong 
Kong,  whose  situation  is  discussed  in  detail  in  chapter  5.  The  arrangements 
outlined  so  far  demonstrate  that  the  UK  was  trying  as  far  as  possible  to 
preserve  a  residential  status  quo,  assiduously  avoiding  the  grant  of  a  right 
of  abode  to  any  of  its  non-white  colonial  subjects  until  well  after  the 
Tiananmen  Square  events  in  1989. 

We  have  seen  how  the  UK  stated  unequivocally  in  its  Memorandum  that 
the  status  of  BDTC  for  those  who  had  acquired  it  by  virtue  of  a  connection 
with  Hong  Kong  would  cease  from  1  July  1997.  This  is  reflected  in  the 
Hong  Kong  Act,  1985  which  provides  that  British  Dependent  Territories 
citizenship  cannot  be  retained  or  acquired  on  or  after  1  July  1997  by  virtue 
of  a  connection  with  Hong  Kong  and  that,  further,  such  BDTCs  may  acquire 
'a  new  form  of  British  nationality',  the  holders  of  which  shall  be  known  as 
British  Nationals  (Overseas).  This  position  was  then  repeated  and 
incorporated  in  Article  3  of  the  Hong  Kong  (British  Nationality)  Order, 
1986.168 

The  1986  Order  makes  arrangements  for  how  the  new  status  of  British 
Nationals  (Overseas)  will  be  acquired.  BDTCs  would  not  become  BNOs 
automatically.  Rather,  under  Article  4,  it  is  laid  down  that  the  new  status 
must  be  applied  for  during  the  ten  years  before  cession.  Between  1  July 
1 987  and  1  July  1 997  Hong  Kong  BDTCs  may  register  as  of  right  as  BNOs, 
while  children  born  on  or  after  1  January  1 997  but  before  1  July  1 997  may 
apply  at  any  time  during  1997  to  acquire  that  status  under  Article  4(2)  as 
of  right.  This  is  a  novel  idea  because,  as  discussed  in  the  earlier  debates 
about  the  CIA  1962,  the  grant  of  a  passport  has  traditionally  been  con- 
sidered a  matter  of  Royal  Prerogative.  On  the  other  hand,  requiring 
people  to  apply  for  the  change  of  status  relies  on  the  public's  inertia  and 
allows  the  state  to  achieve  its  policy  aim  by  default. 
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Detailed  rules  are  set  out  in  Article  2  of  the  1986  Order  for  establishing 
whether  a  person  has  a  connection  with  Hong  Kong,  which  would  then  both 
determine  loss  of  BDTC  status  and  entitlement  to  register  as  a  BNO.  The 
Schedule,  para  2(3)  of  the  Hong  Kong  Act,  1985  also  allows  provision  to 
be  made  for  avoiding  statelessness.  Any  person  who  does  not,  by  the  time 
of  transfer  of  Hong  Kong,  acquire  BNO  status  and  does  not  have  Chinese 
nationality  will  become  a  BOC  by  operation  of  law.  The  legal  mechanism 
for  this  was  established  by  Article  6(  1)  of  the  Hong  Kong  (British  Nation- 
ality) Order,  1986.  It  mainly  concerns  the  less  than  10,000  ethnic  minority 
persons,  predominantly  of  Indian  origin,  whose  ancestors  settled  in  Hong 
Kong.  Further,  under  article  6(2)  of  the  1986  Order,  a  child  born  after  1 
July  1997  to  such  a  person  or  to  any  BNO  will  also  become  a  BOC  by 
operation  of  law,  provided  that  the  child  would  otherwise  be  stateless. 

Limited  provision  has  also  been  made  for  the  second  generation  born 
after  cession.  Under  articles  6(3)  and  (4)  of  the  1986  Order,  a  child  born  to 
a  person  who  is  a  BOC  has  the  right  to  be  registered  as  a  BOC,  if  this  would 
prevent  statelessness  and  if  that  person's  own  mother  or  father  was, 
immediately  prior  to  1  July  1997,  a  Hong  Kong  BDTC  otherwise  than  by 
descent.  So  BNO  status  is  not  transmissible  but  BOC  status  can  be  trans- 
mitted for  two  generations,  albeit  in  a  restricted  manner. 

As  indicated  above,  an  administrative  arrangement  whereby  members 
of  the  public  are  asked  to  make  a  specified  application  would  probably 
attract  low  take-up.  Indeed,  there  was  no  great  rush  among  the  BDTCs  of 
Hong  Kong  to  apply  for  BNO  status.  Apparently,  millions  of  application 
forms  had  been  printed  but  were  not  used.  The  time  limit  for  application 
for  BNO  status  has  recently  been  made  more  restrictive.  The  Hong  Kong 
(British  Nationality)  (Amendment)  Order,  1993  stipulates  31  March  1996 
as  the  date  after  which  no  Hong  Kong  people  may  apply  for  BDTC  status. 
A  side-effect  of  this  rule  change  is  that  many  non-British  nationals,  who 
may  fulfil  the  criteria  for  obtaining  BDTC  status  upon  5  years'  residence 
in  Hong  Kong  (or  3  years'  residence  after  marriage  to  a  BDTC),  will  no 
longer  qualify  for  this  and  will,  therefore,  also  be  denied  the  chance  to  apply 
for  BNO  status. 

Clearly,  the  new  order  seeks  to  close  the  door  to  BNO  status  even  before 
Hong  Kong  is  transferred  to  China.  While  the  full  rationale  behind  the  new 
regulations  is  unclear,  the  Government  explained  and  justified  them  in  a 
Home  Office  press  release,  as  being  to  'achieve  a  smooth  transition'  and 
claimed  that  they  would  'go  a  long  way  to  allay  the  worries  of  some  Hong 
Kong  citizens'.  So  the  official  reason  advanced  is  administrative  conveni- 
ence. To  some  extent  this  makes  sense,  as  it  would  be  impossible  to  process 
a  large  number  of  applicationsjust  prior  to  July  1997,  and  probably  not 
good  taste  to  do  so  afterwards.       But  one  may  see  these  new  rules  also  as 
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confirmation  of  Britain's  persistent  and  relentless  marginalisation  of  colo- 
nial subjects.  Not  surprisingly,  some  Hong  Kong  legislators  were  furious 
when  they  learned  of  the  planned  phasing  out  of  the  application  mechan- 
ism. 

The  new  Order  obliges  those  BDTCs  who  wish  to  obtain  BNO  status 
and  who  were  born  between  1967  and  1971  to  apply  before  30  October 
1 993  —  less  than  4  months  after  the  coming  into  force  of  the  Order  (see 
the  table  below  for  other  dates).  In  the  House  of  Lords  debate  (see  note  171 
and  172),  Earl  Ferrers  indicated  that  late  applications  may  be  accepted, 
provided  there  are  special  circumstances.  The  official  timetable  for  the 
receipt  of  applications  for  the  registration  of  BDTCs  as  BNOs  is  as 
follows: 


Column  1 

Year  of  birth  of  British  Dependent 
Territories  citizen 


Column  2 

Final  due  date  for  receipt  of 
applications 


1967  to  1971 
1962  to  1966 
1957  to  1961 
1947  to  1956 
Prior  to  1947 
1972  to  1976 
1977  to  1981 
1982  to  1986 
1987  to  1991 
1992  to  1995 
1996 


30th  October  1993 
31st  March  1994 
3 1st  August  1994 
28  February  1995 
30th  June  1995 
31st  October  1995 
30th  March  1996 
29th  June  1996 
30th  Spetember  1996 
31st  December  1996 
3 1st  March  1997 


The  BNO  status  had  earlier  been  described  by  Sir  Geoffrey  Howe,  then 
Secretary  of  State  for  Foreign  and  Commonwealth  Affairs,  as  carrying 
broadly  the  same  benefits  as  BDTC  status.  Chan  has  disputed  the 
validity  of  this  claim  on  three  main  grounds.  Although  the  arguments 
consider  only  the  situation  in  relation  to  BNO  passport  holders,  in  fact  the 
same  would  apply  to  BOCs.  Firstly,  the  BDTC  status  carried  with  it  a  right 
of  abode  in  Hong  Kong,  although  that  right  does  not  follow  from  the  BNA 
1981  but  arises  under  the  relevant  Hong  Kong  immigration  law.  The  new 
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BNO  status  does  not  carry  a  right  of  abode  anywhere,  the  argument  being 
that  in  Hong  Kong  after  1  July  1997,  this  is  a  matter  for  China  and  not 
Britain. 

Secondly,  more  countries  exempt  the  holders  of  BDTC  passports  from 
visas  than  holders  of  BNO  passports.  Almost  all  states  ignore  the  BNO 
passport  and  see  it  as  scarcely  more  than  a  travel  document.  Most  import- 
antly, they  will  not  consider  immigration  applications  from  persons  with 
BNO  status.  Further,  the  implicit  pledge  that  a  country  will  accept 
holders  of  its  passport  into  its  territory  in  the  event  of  repatriation  cannot 
be  claimed  for  BNO  status. 

Thirdly,  the  question  of  diplomatic  protection  is  by  no  means  settled. 
China  does  not  normally  regard  ethnically  Chinese  carriers  of  BNO  pass- 
ports as  anything  other  than  Chinese  nationals.  A  third  state,  therefore, 
has  two  options  in  relation  to  considering  diplomatic  representations,  both 
of  which  have  essentially  the  same  result.  If  it  does  consider  the  BNO  status 
as  a  nationality,  then  it  could  rely  upon  the  Hague  Convention  of  1930  on 
the  Conflict  of  Nationality  Laws,  Article  5  of  which  provides  that  a  third 
state  'shall  recognise  exclusively  in  its  territory  either  the  nationality  of  the 
country  in  which  he  is  habitually  and  principally  resident,  or  the  nationality 
of  the  country  with  which  in  the  circumstances  he  appears  to  be  most 
closely  connected.'  This  would  involve  the  obvious  conclusion  that  a  Hong 
Kong  resident  could  more  easily  be  linked  to  China  as  the  proper  state  of 
nationality.  Alternatively,  a  state  may  simply  adopt  the  Chinese  view  of  the 
matter  and  conclude  that  the  only  nationality  that  a  Hong  Kong  Chinese 
possesses  is  that  of  China,  .whereas  the  BNO  passport  is  merely  a  travel 
document,  as  is  anyway  stated  in  the  Chinese  Memorandum  to  the  Joint 
Declaration.  Either  way,  protection  by  the  British  authorities  is  excluded. 
Further,  protection  against  Chinese  authorities  on  PRC  territory  or  in  the 
SAR  has  been  ruled  out  by  British  practice  hitherto.  All  this  leads  to  the 
conclusion  that  the  British  nationality  status  that  succeeds  BDTC  status  is 
an  empty  nationality.  Of  course  much  will  depend  on  the  practice  of 
individual  states  in  this  matter. 

While  the  predicaments  of  the  ethnic  minority  communities  in  Hong 
Kong  are  discusssed  in  more  detail  in  chapter  5,  it  should  be  noted  here  that 
evidence  of  difficulties  for  BNOs  travelling  to  various  Asian  countries  from 
Hong  Kong  has  already  appeared  in  newspaper  reports.  Although  these 
persons  will  lose  their  BDTC  status  on  1  July  1997,  they  do  not  have  and 
will  not  acquire  Chinese  nationality  and  will  automatically  become  BOCs 
unless  they  have  applied  for  BNO  status.  In  any  case,  as  we  saw,  the  status 
of  BNO  is  not  attractive.  Legislators  in  Hong  Kong  have  been  campaigning 
for  this  small  group  to  be  granted  British  citizenship.  To  date,  not  much 
helpful  action  has  been  forthcoming  from  the  British  side. 
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Nationality  questions  for  the  ethnic  minorities  are  also  not  dealt  with  in 

China's  Basic  Law  for  Hong  Kong  after  transfer.  However,  it  does  confer 

on  them  the  right  of  residence  in  Hong  Kong  under  clause  4  of  Article  24, 

which  states  that  persons  not  of  Chinese  nationality  but  who  have  ordinarily 

resided  in  Hong  Kong  for  a  continuous  period  of  not  less  that  seven  years 

and  have  taken  Hong  Kong  as  their  place  of  permanent  residence  before  or 

after  the  establishment  of  the  Hong  Kong  SAR  shall  have  the  right  of 

residence  in  Hong  Kong.  However,  not  possessing  nationality  of  the  PRC 

disables  the  ethnic  minorities  in  terms  of  opportunity  for  employment  in 

the  public  sector  and  control  over  natural  resources,  social  welfare  or  public 

1  SO 
utilities.       Precedents  of  the  treatment  of  persons  of  Indian  origin  in  East 

Africa  and  Fiji  have  caused  anxiety  about  the  likelihood  of  sinification  in 

181 
Hong  Kong,  which  will  certainly  hurt  the  ethnic  minorities. 

Britain  has  justified  the  refusal  to  treat  the  ethnic  minorities  in  Hong 
Kong  as  a  separate  group  because  of  fear  of  the  reaction  of  the  Chinese 
authorities.  However,  as  Das  (1990:153-154)  makes  clear,  the  Chinese 
authorities  are  only  too  willing  for  Britain  to  grant  full  British  citizenship 
to  this  group.  Another  reason  given  by  Britain  is  that  granting  BC  status 
may  be  seen  by  the  Chinese  community  in  Hong  Kong  as  singling  out  a 
specific  group  for  more  favourable  treatment.  Again,  Das  (1990:154-155) 
has  pointed  out  that  there  has  been  unequivocal  support  from  the  Chinese 
members  of  Legco  to  provide  more  security  for  minority  residents.  A 
delegation  from  Legco  tried  unsuccessfully  to  lobby  the  British  Govern- 
ment for  full  British  status  for  the  group. 

Chan  (1992:482-483)  has  noted  that  the  position  of  this  group  after  1997 
will  be  one  of  de  facto  statelessness.  Their  BNO  or  BOC  status  will  not 
allow  them  to  enter  Britain,  nor  will  they  be  able  to  exercise  civil  and 
political  rights.  The  UK,  then,  has  only  formally  provided  itself  a  defence 
against  allegations  that  it  may  have  breached  its  obligations  under  interna- 
tional law,  specifically  the  Convention  on  the  Reduction  of  Statelessness 
of  1961.  The  second  sentence  of  Article  10  in  this  Convention  obliges 
a  state  which  is  a  Contracting  Party  to  use  its  best  endeavours  to  secure  that 
any  treaty  involving  territorial  transfer  with  a  state  which  is  a  non-Con- 
tracting Party  includes  provisions  to  avoid  statelessness.  So  far,  Britain  has 
clearly  not  followed  the  spirit  of  this  provision. 
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□   3.7.3  Security  of  citizenship  for  some 

The  significant  loss  of  confidence  in  Hong  Kong  after  the  Tiananmen 
Square  massacre  in  1989  became  a  matter  of  great  concern  to  Britain.  A 
combination  of  emigration  from  Hong  Kong  and  reservations  about  invest- 
ment in  the  territory  made  some  public  gestures  designed  to  'anchor'  people 
in  Hong  Kong  desirable.  The  'passport  business'  set  up  by  several  countries 
offering  concessionary  terms  of  immigration  had  already  begun  in  the 
mid-1980s.  The  United  States,  Canada,  Australia  and  Singapore  partici- 
pated with  some  vigour,  while  several  small  countries  set  up  offices 
offering  their  passports  to  suitable  applicants.  The  pace  became  more 
frantic  after  the  1989  suppression  of  the  democracy  movement. 

Britain  took  some  time  to  consider  a  suitable  response  and  ultimately 
decided  in  favour  of  what  is  commonly  called  an  insurance  policy,  intro- 
ducing legislation  which  would  enable  the  Secretary  of  State  to  register, 
upon  recommendation  of  the  Governor  of  Hong  Kong,  50,000  applicants 
and  their  spouses  and  dependent  children  as  full  British  citizens.  The  British 
Nationality  (Hong  Kong)  Act,  1990  and  the  British  Nationality  (Hong 
Kong)  (Selection  Scheme)  Order,  1990  were  thus  passed,  despite  the 
opposition  of  prominent  figures  such  as  Norman  Tebbit.  He  acknowledged 
that  the  Hong  Kong  British  might  well  contribute  significantly  to  the 
economy  but  opposed  any  immigration  concessions  to  people  of  non- Anglo 
Saxon  origin  and  evoked  images  of  Britain  becoming  swamped  by  a  people 
of  different  culture,  history  and  religion. 

According  to  the  Schedule  of  the  1 990  Order,  the  Scheme  is  open  to 
BDTCs  by  virtue  of  a  connection  with  Hong  Kong,  BNOs,  BOCs,  British 
subjects  or  BPPs;  or  persons  who  have  applied  before  the  passing  of  this 
legislation  for  registration  or  naturalisation  as  a  BDTC,  provided  that  the 
application  would  have  been  successful.  Persons  selected  under  the 
Scheme  will  be  recommended  by  the  Governor  to  the  Secretary  of  State 
for  registration  as  BCs.  Section  1(1)  of  the  1990  Act  provides  that  the 
Secretary  of  State  is  obliged  to  register  these  persons,  provided  that  there 
is  no  reason  to  believe  that  they  are  not  of  good  character. 

The  Scheme  operates  in  two  tranches.  The  first  began  in  December  1990 
and  was  expected  to  end  in  January  1994;  it  catered  for  38,000  principal 
beneficiaries.  As  at  3  July  1993,  31,568  such  persons  had  been  registered 
with  52,876  dependents.  The  average  family  size  on  these  figures  is 
approximately  2.67  individuals,  which  indicates  that  the  selection  mech- 
anisms have  given  preference  to  young  persons  with  small  families.  Pro- 
jecting this  average  to  estimate  the  total  number  of  potential  beneficiaries, 

one  arrives  at  133,500  —  well  below  the  estimates  of  over  200,000 

187 
anticipated  during  the  Scheme's  enactment. 
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The  Scheme  divides  prospective  applicants  in  categories  according  to 
occupation,  each  with  its  own  quota.  Article  5  of  the  First  Schedule  of  the  1 990 
Order  provided  for  each  class  as  follows: 

the  disciplined  services  class  —  7,000 

the  sensitive  service  class  6,300 

the  entrepreneurs  class  500 

the  general  occupational  class  —  36,200 

Under  the  general  occupational  and  the  disciplined  services  classes,  a 
points  system  is  to  be  used  to  assess  applications,  a  maximum  of  800  points 
being  attainable.        The  allocation  of  points  is  as  follows: 

Age  200 

Education  and  training  150 

Special  circumstances  150 

Proficiency  in  English  50 

Connections  with  the  UK  50 

Public  or  community  service  50 

More  detailed  rules  on  the  allocation  of  points,  for  example,  on  age, 
experience  and  education  were  also  provided.  The  Scheme  was  sub- 
sequently amended  by  the  British  Nationality  (Hong  Kong)  (Selection 
Scheme)  (Amendment)  Order,  1993  which  introduced  an  algebraic  formula 
to  allow  the  Government  to  allocate  the  remaining  places  to  areas  where 
demand  has  been  strongest.  The  amended  Order  provides  for  places  to  be 
transferred  from  the  undersubscribed  categories  such  as  police,  entrepre- 
neurs and  the  sensitive  services  class  to  others.  In  sum,  an  elitist  system 
of  selection  was  set  up  to  pick  the  most  highly  qualified  according  to 
arbitrary  criteria.  An  early  commentator  argued  that  the  scheme  would  be 
discriminatory: 

Those  who  would  be  excluded  will  be  the  unskilled,  the  manual 
labourers,  factory  workers,  the  poor  and  the  non-  professional;  in  short, 
the  majority  of  the  working  class  (Chan,  1990:59). 

Chan  (id.)  has  criticised  the  approach  to  selection  on  human  rights  grounds 
as  involving  a  possible  breach  of  the  European  Convention  and  the  Inter- 
national Covenant  on  Civil  and  Political  Rights  on  the  basis  that  it  is 
discriminatory,  with  questions  being  raised  under  the  prohibition  of  inhu- 
man and  degrading  treatment  in  these  instruments. 

While  the  pattern  of  acquisition  of  other  nationalities  by  BDTCs  is  a 
complicated  issue  requiring  further  research,  it  seems  apparent  that  there 
is  now  an  increasingly  complex  mosaic  of  nationalities  amongst  Hong 
Kong  residents,  with  one  individual  often  possessing  several  nationalities 
(Chan,  1992:492-493).  The  impact  of  the  1990  Scheme  in  curtailing  the 
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pattern  of  the  so-called  'brain  drain'  is  difficult  to  estimate  and  probably 
better  left  for  detailed  future  assessment.  A  major  recent  study  seems  to 
suggest  that  the  British  press  has  manufactured  totally  misguided  images 
of  Hong  Kong's  alleged  decline  and  speaks  of  a  British  'myth  of  betrayal' 
(Overholt,  1993:188).  In  the  Governor  of  Hong  Kong's  1993  report  to  the 
Home  Secretary  under  the  1990  Act  are  certain  details  about  the  effects 
of  British  efforts  to  restore  confidence  in  Hong  Kong.  The  Scheme  of  1990 
was  designed  to  keep  key  persons  in  Hong  Kong.  The  Governor's  report 
notes  that  the  83  principal  applicants  registered  in  the  entrepreneurs'  class 
as  at  6  November  1992  all  had  significant  business  interests  in  various 
sectors  of  the  economy.  The  retention  of  such  entrepreneurs  in  Hong  Kong 
is  clearly  seen  as  an  important  element  in  maintaining  a  high  level  of 
economic  activity  and  for  stabilising  the  confidence  of  locals  and  foreign 
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investors.  At  the  same  time,  less  well-endowed  applicants  have  not  been 
selected  and  have  no  remedies  against  such  decisions. 

Not  surprisingly  the  Scheme  and  its  1993  amendment  have  been 
criticised  for  their  elitism.  Further,  it  has  been  argued  that  they  are  failing 
to  cater  for  the  precarious  legal  position  of  the  ethnic  minorities  in  Hong 
Kong.  It  would  have  been  very  simple  to  alter  the  Scheme  to  make  special 
provisions  for  this  group  by  allocating  points  to  them  on  the  basis  of  such 
a  status.  The  British  Government  has  given  verbal  reassurances  that 
there  would  be  'very  considerable  and  particular  sympathy  to  the  case  for 
admission  to  the  United  Kingdom  of  any  individual  British  national  who, 
against  all  our  present  expectations,  came  under  pressure  to  leave  Hong 
Kong' .  This,  however,  is  of  little  legal  value  to  a  prospective  refugee  in 
the  absence  of  a  clear  statutory  right  of  entry  into  UK  territory. 

The  argument  that  such  persons  may  yet  benefit  from  international  law 
provisions  cannot  be  explored  in  detail  here.  Under  domestic  law,  the 
situation  of  Hong  Kong  applicants  from  the  ethnic  minorities  could,  how- 
ever, clearly  be  improved  by  introducing  measures  similar  to  the  extra- 
statutory  voucher  system  operated  by  the  UK  for  British  passport  holders 
with  a  connection  to  a  former  British  dependent  territory  in  East  Africa  and 
without  the  right  of  abode  in  the  UK.  However,  this  approach  is  proble- 
matic: the  decision-making  is  relatively  non-transparent  and  the  prospec- 
tive applicants  are  left  with  inadequate  remedies  under  the  immigration 
appellate  structure. 
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■   3.8  The  current  state  of  play:  A  sense  of  betrayal 

The  attitude  adopted  by  the  UK  government  must  appear  more  derogatory 
to  Hong  Kong  residents  in  view  of  the  Portuguese  government's  commit- 
ment to  its  citizens  in  Macao,  literally  next  door.  Macao  also  has  to  cope 
with  its  imminent  return  to  the  PRC  authorities,  scheduled  for  December 
1 999.  It  is  instructive  to  contrast  the  Portuguese  government's  position  and 
attitude  with  that  of  the  UK.  The  100,000  Portuguese  nationals  in  Macao 
do  not  have  second-class  status,  like  the  BDTCs  and  BNOs  in  Hong  Kong 
(see  JCWI,  1985:10-13).  They  are  full  Portuguese  citizens  with  the  right 
not  only  to  live  in  Portugal  but  also  since  1  January  1993,  under  the  Treaty 
of  Rome,  enjoying  rights  of  free  movement  in  any  other  EC  country 
including  Britain. 

Macao  residents  have  thus  received  very  different  treatment  from  their 
colonial  masters  on  the  issue  of  nationality.  As  in  Hong  Kong,  98  per  cent 
of  the  territory's  450,000  inhabitants  are  Chinese.  Between  5,000-10,000 
persons  are  Mecanese  (of  mixed  Chinese  and  Portuguese  parentage).  China 
held  out  strongly  against  dual  nationality  during  negotiations  with  Portugal 
on  the  subject  of  transfer.  In  a  Memorandum  to  the  Joint  Declaration 
between  the  PRC  and  Portugal,  the  former  declared  that  it  would  recognise 
only  the  continued  use  of  Portuguese  travel  documents  for  travelling  to 
other  states  and  regions  after  20  December  1 999,  whilst  affirming  that  those 

who  come  under  the  1980  Chinese  Nationality  Law  would  be  seen  as 

197 
Chinese  nationals. 

When  Portugal  negotiated  Macao's  return  to  China,  it  insisted  that  its 
nationals  retain  Portuguese  citizenship,  in  spite  of  fierce  opposition  not 
only  from  China  but  also  from  Britain  behind  the  scenes  of  the  EC.  This 
strong  and  honourable  position  taken  by  the  Portuguese  for  Macao  has  been 
justified  by  reference  to  the  Portuguese  Constitution,  which  views  nation- 
ality as  a  fundamental  right  of  every  citizen,  so  that  it  was  seen  as 
inconceivable  to  downgrade  the  Portuguese  citizenship  of  Macao  resi- 
dents. 

This  made  Hong  Kong's  residents  feel  that  they  had  been  relegated  to 
second-class  status  and  betrayed  by  the  British  government.  Daniel  Lam, 
a  solicitor  in  Hong  Kong,  expressed  the  commonly  felt  dismay: 

The  feeling  of  betrayal  is  heavy  in  the  air  of  Hong  Kong.  When  people 
here  disect  the  territory's  crisis  they  speak  most  bitterly  not  of  hard 
liners  in  Beijing,  but  of  officials  in  London. 

This  bitterness  runs  deep  in  Hong  Kong  also  because  of  the  belief  that  the 
right  of  abode  was  not  granted  by  the  UK  (as  it  was  to  the  Falklanders  and 
Gibraltarians)  because  Britain  did  not  want  a  mass  immigration  of  Hong 
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Kong  Chinese  into  the  UK  in  1997.  A  prominent  lawyer  in  Hong  Kong 
stated: 

The  irony  is  that  none  of  us  wish  to  move  at  all  from  the  place  we  love 
and  the  businesses  we  have  built  here,  and  the  last  place  people  would 
want  to  move  to  is  to  the  UK.  Even  if  we  had  the  right  of  abode  there 
we  would  not  move  there. 

Chang  (1988: 14)  points  out  that  unlike  Britain,  Portugal  was  not  prepared 
to  create  another  type  of  nationality  to  solve  any  perceived  problems  in 
Macao.  Although  the  Portuguese  were  similarly  worried  about  instability, 
their  main  argument  was  that  Portugal  had  precedents  of  a  considerate 
approach  to  its  ex-colonial  subjects.  Chang  (1988:14),  quoting  an  official 
Portuguese  source,  stated: 

Portugal  has  had  a  policy  of  accepting  refugees  from  other  colonies  as 
nationals,  and  these  nationals  would  become  suspicious  if  passport 
holders  with  similar  colonial  backgrounds  were  to  lose  some  of  their 
rights. 

Portugal  accordingly  provided  a  separate  Memorandum,  stating  that  al- 
though no  person  may  acquire  Portuguese  citizenship  as  from  20  December 
1999  by  virtue  of  a  connection  with  Macao,  the  inhabitants  of  Macao  who 
do  hold  a  passport  may  continue  to  use  it  as  nationals.  In  January  1989,  it 
was  announced  that  Portuguese  passports  were  to  be  issued  to  about 
100,000  ethnic  Chinese  inhabitants,  born  in  Macao  before  1981,  and  it  was 
anticipated  that  as  many  as  a  further  100,000  passports  would  be  granted 
before  1999.201 

The  UK's  position  is  quite  a  contrast.  Apart  from  grudgingly  granting 
full  British  citizenship  to  a  selected  number  of  persons,  on  the  whole  the 
UK  has  resisted  granting  a  right  of  abode  to  its  own  Hong  Kong  nationals. 
The  result  is  that  people  in  Hong  Kong  who  can  manage  to  organise  their 
emigration  to  another  country  seem  to  have  done  so,  virtually  at  the 
invitation  of  countries  eager  to  attract  highly  qualified  or  wealthy  people. 
Meanwhile,  Britain  loses  out  from  a  valuable  pool  of  talent.  As  far  as  the 
people  themselves  are  concerned,  the  lack  of  guarantees  of  a  right  of  abode, 
should  circumstances  become  intolerable,  has  meant  that  they  cannot 
confidently  make  contingency  plans  involving  Britain.  It  is  little  wonder 
that  many  will  seek  to  organise  emigration  to  third  countries. 

Those  who  are  able  to  come  to  Britain  are  state  functionaries,  profes- 
sionals and  well-off  business  people.  Somehow  the  citizenship  scheme  set 
up  after  the  1989  troubles  has  failed  to  attract  the  full  quota  of  people  who 
would  qualify.  This  is  hardly  surprising,  given  the  signals  that  Britain  has 
been  sending  to  Hong  Kong's  people  since  1962.  It  is  obvious  that  Britain 
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acted  with  some  reluctance  and  probably  too  late  to  make  significant 
impact. 

Given  the  precedents  of  East  Africa,  some  sort  of  last-minute  strategy 
might  still  be  set  up  to  rescue  the  Hong  Kong  British  if  developments  take 
a  turn  for  the  worse.  Under  international  law,  other  states  may  claim  that 
UK  passport  holders  should  ask  the  British  government  for  protection  first. 
This  would  probably  arise  only  in  the  case  of  nationals  who  have  failed  to 
make  adequate  arrangements  for  emigration  elsewhere.  It  is  likely  that 
those  who  were  unable  to  make  plans  will  be  treated  as  Britain's  responsi- 
bilty,  and  it  is  also  likely  that  they  would  be  typically  the  unskilled,  old  and 
infirm.  It  is  very  clear  that  Britain  has  not  been  alert  enough  to  capitalise 
on  the  opportunities  that  arose  at  the  point  of  negotiating  with  China 
because  of  preoccupations  about  the  immigration  of  non-white  people. 
They  are  regarded  not  as  an  economic  asset  but  as  a  social  liability  and  it 
is  automatically  assumed  that  race  relations  problems  will  follow. 
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■   Notes  and  References 

1.  For  British  immigration  law  see  Macdonald  and  Blake  1991.  On  British  nation- 
ality law  see  Fransman  1989.  For  useful  surveys  of  how  the  topics  relate  with  each 
other  see  Bevan  1986,  as  well  as  Dummett  and  Nicol  1990. 

2.  For  some  early  works  see  Steel  1 969.  Holmes  1 99 1 : 1 9 1  has  noted  a  striking  lack 
of  interest  among  historians  in  this  area. 

3.  House  of  Commons  Foreign  Affairs  Committee,  Second  Report,  Hong  Kong,  28 
June  1989,  HC  281-1,  pp.  xvii-xix.  See  also  JCWI  1985:3-4,  which  cites  3.2 
million  of  such  citizens  who  will  also  hold  Chinese  nationality  and  10,000  BDTCs 
who  do  not  hold  any  other  status. 

4.  JCWI  1985:4.  All  these  figures  have  probably  become  somewhat  outdated  in  the 
particular  circumstances  of  Hong  Kong,  characterised  by  various  population 
flows,  some  with  accompanying  changes  of  nationality  status.  In  essence,  the 
proportions  of  the  different  groups  have  not  changed  significantly. 

5.  It  is  discussed  in  detail  below,  p. 95-99. 

6.  The  literature  on  this  is  quite  detailed.  See  generally  van  Panhuys  1959,  Bar- 
Yaacov  1961  and  specifically  Weis  1956:3-7  and  Jones  1956:1-6. 

7.  See  Turner  1986,  esp.  ch.  1.  Turner  refers  to  Marshall  1977  and  says  (at  p  18): 
'The  existence  of  the  citizen  presupposes  a  certain  decline  in  the  dominance  of 
hierarchical  social  structures  and  the  emergence  of  egalitarian  horizontal  relation- 
ships between  persons  defined  in  universalistic  terms.  The  citizen  thus  presup- 
poses the  development  of  a  secular  environment  where  religion  no  longer 
dominates  public  debate  and  public  identity.  In  association  with  this  secularisation 
process  citizenship  depends  upon  a  growing  freedom  of  exchange,  belief  and 
choice.  Citizenship  and  its  associated  rights  can  be  tied  to  the  development  of 
economic  markets  and  expanding  exchange  relationships  which  have  the  conse- 
quence of  undermining  particularistic  definitions  of  those  persons  involved  in 
exchange.  Citizenship  is  also  bound  up  with  the  growth  of  formal  rational  law 
which  is  indifferent  to  the  ascriptive  character  of  legal  subjects.  Formal  law  is  one 
guarantee  of  equal  judgement  between  citizens.  We  can  reasonably  argue  that  the 
processes  that  give  rise  to  modern  societies  necessarily  give  rise  to  the  modern 
notion  of  citizenship  as  an  achieved  status.' 

See  also  Heater  1990,  esp.  ch.  7.  For  a  feminist  critique  see  Yuval-Davis  1991. 

8.  See  the  Indian  Supreme  Court  decision  in  State  Trading  Corporation  of  India  v. 
Commercial  Tax  Officer  AIR  1963  SC  181 1,  at  para  12. 

9.  See  e.g.  Hidayatullah  J,  ibid.,  paras  29  to  42  and  Shah  J,  ibid,  paras  96  to  100. 

10.  Dummett  and  Nicol  1990:249  point  out  that  during  the  passage  of  the  British 
Nationality  Act  1981  there  was  an  attempt  to  include  a  definition  of  who  exactly 
was  a  British  national  but  it  was  opposed  on  the  ground  that  the  Government  did 
not  wish  to  create  confusion  or  to  imply  an  immigration  commitment  in  the  future. 
The  latter  remains  probably  the  more  important  consideration. 

1 1 .  Particular  confusion  has  arisen  over  the  status  of  British  Protected  Persons  who 
are  treated  in  a  leading  case,  and  for  the  purposes  of  establishing  an  international 
law  duty  of  admission,  as  non-nationals:  Per  Lawton  J  (obiter)  in  R.  v.  Secretary 
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of  State  for  the  Home  Department,  ex  parte  Thakrar[\91A)  QB  684,  at  710.  Nor 
are  they  considered  as  nationals  for  the  purposes  of  the  Refugee  Convention  of 
1951,  which  paradoxically  enhances  rather  than  detracts  from  rights  accruing  to 
such  a  person,  see  R.  v.  Chief  Immigration  Officer  Gatwick  Airport,  ex  parte 
Harjendar  Singh  [1987]  Imm  AR  346,  at  356-358.  For  details  see  also  Browniie 
1979:395  and  ibid.:  ch.  XVIII  for  the  relationship  between  nationality  and 
international  law. 

12.  Nationality  Decrees  in  Tunis  and  Morocco  case,  PCIJ  (1923)  Series  B,  No.  4  (1 
W.C.R.  145). 

13.  Id.;  see  also  Weis  1956:65-94. 

14.  For  accounts  that  start  in  fact  much  earlier  see  Plender  1972:  3-20  and  Dummett 
andNicol  1990,  chs.  2-6. 

15.  As  is  well-known,  this  also  sits  uncomfortably  with  British  commitments  to  the 
EU  and  its  free  movement  ideology. 

16.  See  Dummett  and  Nicol  1990:2-4  and  238-256. 

17.  On  this  see  in  detail  Jones  1956:51-62;  Jones  1947:28-38;  Parry  1957:28ff. 

18.  See  Parry  1951:6-9,  Jones  1956:51-62  and  China  Navigation  Co.  v.  A.-G.  [1980] 
QB  1 14.  Note  also  the  legal  difficulties  involved  in  the  use  of  the  concept  as 
described  earlier  by  Williams  1948. 

19.  Dicey  1915:  xxxvii,  note  1. 

20.  So  Lord  Crewe  at  the  Imperial  Conference  in  1911,  quoted  in  Hancock  1937: 174. 
See  also  van  Pittius  1930:163-176. 

21.  See  especially  Dummett  and  Nicol  1990,  ch.  7;  more  generally  see  Macdonald 
and  Blake  1991:12-15  and  Hancock  1937: 172ff. ;  detailed  coverage  of  the,  until 
quite  recently,  racially  restrictive  regime  of  US  immigration  law  was  provided  in 
Vora  1 99 1 .  In  Canadian  immigration  law,  there  are  many  indications  of  early  links 
with  Hong  Kong;  see  Cottrell  1993:15  et  al. 

22.  Lester  and  Bindman  1972:  223-4;  Dummett  and  Nicol  1990,  ch.  9.  For  a  short 
history  of  attitudes  in  the  Judicial  Committee  of  the  Privy  Council  towards  racial 
discrimination  in  the  Empire  see  Lester  and  Bindman  1972:  23-49. 

23.  See  on  this  now  critically  Overholt  1993:159-160. 

24.  On  this  see  e.g.  Parry  1957:28-77. 

25.  For  details  on  the  1914  Act  see  Jones  1947;  Parry  1957:145ff. 

26.  For  example,  in  R.  v.  Secretary  of  State  for  the  Home  Department,  ex  parte  Thakrar 
[  1 974]  QB  684,  at  7 1 0,  Lawton  LJ  discusses  the  duty  to  admit  one's  own  nationals: 
'Did  a  rule  of  public  international  law  which  was  probably  based  on  allegiance 
apply  to  those  millions  who  had  acquired  this  status  [i.e.  of  a  British  Protected 
Person]  not  under  an  international  convention  but  by  municipal  statute?  The  rule 
is  so  vague  and  imprecise  that  it  is  difficult  to  know  to  whom  it  does  apply.  Those 
who  owe  allegiance  to  the  crown  may  be  within  its  ambit:  I  am  confident  that 
British  Protected  Persons,  which  is  what  the  applicant  claims  to  be,  are  not.' 
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The  remarks  of  the  judge  were,  in  this  case,  obiter;  they  were  applied  in  R  .  v. 
Chief  Immigration  Officer  Gatwick  Airport,  ex  parte  Harjendar  Singh  [1987] 
Imm  AR  346. 

27.  This  is  to  be  distinguished  from  the  ius  sanguinis  principle  which  indicates 
inheritance  of  nationality  through  blood  ties.  Many  nationality  laws  of  states 
provide  for  both  methods  of  acquisition  in  different  circumstances.  Subsidiary 
forms  of  acquisition  such  as  marriage,  naturalisation  or  registration  may  also  be 
provided  for  (for  details  see  Fransman  1989).  A  detailed  recent  discussion  of  the 
two  concepts  and  their  consequences  for  nation  building  is  found  in  Brubaker 
1992. 

28.  Section  26(2)  of  the  1914  Act  preserved  the  power  of  local  legislatures  to  grant 
naturalisation  certificates,  while  a  new  power  to  grant  'Imperial'  certificates  of 
naturalisation  was  granted  to  the  Dominions  and  Colonies  in  section  8  of  the  same 
Act. 

29.  This  restriction  was  in  fact  removed  in  the  Aliens  Order  1943;  see  Jones  1947: 
297-298.  The  local  naturalisation  provision  in  Hong  Kong  was  eventually  dropped 
in  Ordinance  No.  42  of  1949. 

30.  Report  of  the  Imperial  Conference,  1937,  Section  XIV,  Cmnd.  5482,  extracted  in 
Mansergh  1953,  Vol.  II,  pp.  930-934.  The  document  already  speaks  of  persons 
'belonging  to'  a  member  of  the  Commonwealth.  See  also  Parry  1957:82-89. 

31.  At  the  1930  Imperial  Conference  it  was  already  noted  that  the  'common  status  is 
in  no  way  inconsistent  with  the  recognition  within  and  without  the  Common- 
wealth of  the  distinct  nationality  possessed  by  nationals  of  the  individual  states 
of  the  British  Commonwealth'.  See  Cmnd  3497  of  1930,  quoted  in  Jones  1 956:89. 
The  Conference  also  recognised  that  from  time  to  time  local  divergences  from  the 
common  code  may  occur.  Legal  power  to  enact  separate  nationality  legislation 
was  conferred  in  the  Statute  of  Westminster  of  193 1 .  For  details  see  Jones  1956:89. 

32.  Much  literature  exists  on  this  Act:  For  a  shorter  exegesis  see  Macdonald  and  Blake 
1991:  94-103  and  Jones  1948.  For  the  background  to  the  Act  see  Dummett  and 
Nicol  1 990: 134-141.  For  technical  details  see  the  leading  work  of  Fransman  1 989, 
esp.  ch.  5  and  Parry  1957. 

33.  See  generally  ibid,  and  his  update  in  Vol.  2  of  1960;  Jones  1956:96-124. 

34.  In  particular  for  India  and  Pakistan  there  were  more  complications.  For  details 
see  Fransman  1989:57-77. 

35.  See  the  views  of  Viscount  Jowitt,  then  the  Lord  Chancellor,  quoted  in  Mansergh 
1953,  Vol.  H,  pp.  968-974. 

36.  Viscount  Simon,  quoted  ibid.:  974-976. 

37.  For  details  see  Hambro  1955:15-16. 

38.  For  details  see  ch.  2.2  above. 

39.  Hambro  1955:27;  see  also  Penn  1965:308. 

40.  See  id.  and  BNA  1948,  section  10  and  the  First  Schedule. 

41.  Penn  1965:308.  This  would  not  account  for  the  large  number  of  voluntary 
migrants. 

42.  See  Hambro  1955:  esp.32-35. 
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43.  Y.  Cheng  1990:137  provides  the  relevant  detail. 

44.  Lester  and  Bindman  1972:12;  for  details  see  Macdonald  and  Blake  1991:  8-10; 
Evans  1983:  2-8. 

45.  British  Protected  Persons  were  recognised  for  the  first  time  in  the  1948  Act  in  a 
statute  on  nationality  law  (the  first  recognition  in  statute  being  in  s.  15  of  the 
Trading  with  the  Enemy  Act,  1939).  However,  the  definition  of  this  class  was  left 
under  BNA  1948,  s.  32(  1 )  for  a  statutory  instrument.  The  instrument  adopted  was 
the  British  Protectorates,  Protected  States  and  Protected  Persons  Order  in 
Council  1949.  For  the  position  prior  to  this  Order,  see  Jones  1945. 

46.  [1906]  A.C.  542  at  546.  This  idea  was  reiterated  in  a  more  recent  case  by  Lord 
Widgery  CJ  who  said,  'When  an  alien  approaching  this  country  is  refused  leave 
to  land,  he  has  no  right  capable  of  being  infringed....  In  such  a  situation  the  alien's 
desire  to  land  can  be  rejected  for  good  reason  or  bad,  for  sensible  reason  or  fanciful 
or  for  no  reason  at  all' .  See  Schmidt  v.  Secretary-  of  State  for  Home  Affairs  [  1 969] 
2  WLR  337,  at  351-352.  Meanwhile,  considerable  in-roads  have  been  made  into 
this  doctrine  both  by  provisions  of  national  laws  and  by  international  law, 
especially  in  the  field  of  human  rights.  On  this  see  further  Goodwin-Gill  1 978  and 
Plenderl988. 

47.  See  Saggar  1992  and  Solomos  1992,  esp.  9-12. 

48.  Solomos  1992  relies  on  the  work  of  Carter,  Harris  and  Joshi  1987.  Controls  had 
already  been  applied  to  immigration  from  Cyprus  although  it  was  a  Crown  colony. 
For  details  see  Holmes  1988:  263ff.  and  Dummett  and  Nicol  1990: 177-178. 

49.  Wilson  1990:237,  for  example,  reports  on  some  evidence  from  Soho. 

50.  For  details  on  this  period  see  e.g.  Holmes  1988:  260-264  and  Patterson  1969:17- 
20. 

5 1 .  House  of  Commons,  Official  Report,  5th  series,  Vol.  649, 16  November  1 961 ,  col. 
689. 

52.  The  statistical  picture  is  well-known  and  has  been  discussed  by  many  authors.  For 
a  table  of  the  estimated  net  inward  movement  of  persons  from  the  New  Common- 
wealth between  1955  and  1962  see,  for  example,  Table  2  in  Gish  1968:22. 

53.  See  later  DPP  v.  Bhagwan  [1972]  AC  60,  [1970]  3  All  ER  97,  [1970]  3  WLR  501. 

54.  Under  the  Commonwealth  Immigrants  (Control  of  Immigration)  Exemption  Order 
of  1965,  SI  1965/153,  which  was  subsequently  enacted. 

55.  CIA  1962,  Schedule  1,  para  1(2)  as  amended  subsequently  by  the  CIA  1968,  s.  4; 
see  R  .  v.  Governor  of  Brixton  Prison,  ex  parte  Ahsan  [1969]  QB  222,  [1969]  2 
All  ER  347. 

56.  [1968]  1QB266. 

57.  Ibid.,  at  284  F-G. 

58.  [1970]  AC  853,  [1969]  3  All  ER  384,  [1969]  JAL  103,  PC. 

59.  [1980]  AC  319,  [1979]  3  All  ER  21  PC. 

60.  [1968]  1  QB  266,  269  F-270  C. 

61.  Id. 

62.  For  details  see  Macdonald  and  Blake  1991:92-93. 
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63.  [1985]  AC  374,  [1984]  3  All  ER  935,  [1984]  3  WLR  1174. 

64.  [  1 989]  QB  8 1 1 ,  [  1 989]  1  All  ER  655,  [  1 989]  2  WLR  224. 

65.  For  a  good  discussion  of  the  provisions  of  the  1962  Act  and  the  White  Paper  of 
1965  see  ch.  2  in  Patterson  1969:17-80. 

66.  For  details  see  e.g.  Thornberry  1965,  summarised  in  Patterson  1969:  48-52. 

67.  Quoted  by  Mr.  Clement  Davies,  Parliamentary  Debates,  House  of  Commons,  Vol. 
649,  col.  731,  16  November  1961. 

68.  These  included  extradition,  the  exercise  of  extraterritorial  jurisdiction,  use  of 
letters  of  rogatory  and  the  recognition  of  foreign  judgements.  In  Australia,  as  in 
the  UK,  British  subjects  could  register  to  vote  and  be  conscripted  for  military 
service.  For  an  interesting  summary  of  Commonwealth  developments  in  this 
regard  see  Clute  1966:109-112. 

69.  Ibid.:  112.  See  also  Fawcett  1963: 144-193  and  Joseph  1969. 

70.  Patterson  1969:19,  note  1  indicates  that  while  the  Commonwealth  Immigrants 
Bill  was  being  debated  a  number  of  MPs  pointed  out  that  both  Britain  and  Ireland 
were  involved  in  negotiations  for  entry  into  the  EEC,  with  liberal  provisions  for 
free  movement  of  workers.  See  also  Holmes  1988:  263. 

71.  Inglis  1972  provides  an  outline  of  Chinese  settlement  in  Australia.  Locke  1980 
gives  a  good  historical  outline  of  the  occupational  activities  of  Chinese  settlers  in 
America.  Especially  on  the  latter,  there  is  a  considerable  body  of  literature.  On 
persistent  status  differences  see  e.g.  S.  Chan  1990. 

72.  See  Holmes  1988:218,  who  relies  on  Freeberne  1981:708.  See  also  Ng  1968:  2. 

73.  See  above  ch.2,  p.25-26.  Li  1972  provides  a  crisp  analysis.  Between  1949  and 
1 966,  an  estimated  1 7  million  persons  left  China  (International  Migration  Review, 
Vol.  1  ( 1 )  (Fall  1 966),  pp.  47-48).  Not  all  of  these  went  to  Hong  Kong  but  the  Free 
China,  Relief  Association  helped  approximately  1.9  million  persons  in  Hong 
Kong  and  Macao  between  1950  and  June  1966. 

74.  For  details  see  Holmes  1988,  who  relied  on  Jones  1979. 

75.  On  this  see  Watson  1977b  and  in  detail  Watson  1975:67-71.  The  availability  of 
inexpensive  charter  flights  is  also  cited  as  a  factor  which  made  travel  more 
attractive. 

76.  See  Ng  1968,  ch.  2  for  details  about  the  occupational  activities  of  the  Chinese  in 
London  and  Watson  1975:71-72  and  Watson  1977b  on  aspects  of  the  restaurant 
trade. 

77.  See  also  Ng  1968:79-87. 

78.  See  specifically  Holmes  1988:219  and  more  generally  Watson  1977b. 

79.  For  details  see  Patterson  1969,  appendix  n,  pp.  391-395. 

80.  It  was  not  until  1974-1977  that  husbands  were  allowed  to  be  admitted  as  of  right 
rather  than  under  executive  discretion,  see  Sachdeva  1993:52-55. 

81.  Penn  1965:  210;  Ng  1968:77;  Holmes  1988:218. 

82.  Ibid.:2l9  notes  the  high  number  of  students  and  nurses.  On  immigration  statistics 
see  again  Patterson  1969,  appendix  II,  pp.  391-395. 
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83.  There  are  many  indications  that  a  similar  pattern  applies  to  significant  numbers 
of  migrants  from  the  Indian  subcontinent  who  were,  during  the  refugee  turmoils 
of  1947,  dislocated  between  India  and  Pakistan  and  moved  outside  the  subconti- 
nent after  some  time.  Many  such  persons  in  fact  went  to  East  Africa  at  first  and 
are  now  in  Britain. 

84.  The  leading  study  on  this  period  remains  Steel  1969.  For  some  details  see  also 
Holmes  1988:263-270. 

85.  For  details  see  Steel  1 969: 1 22- 131.  The  pressure  on  Kenyan  Asians  seems  to  have 
been  more  pronounced  because  of  the  sheer  size  of  the  community,  which 
ibid.:252  gave  as  some  1 88,000  people.  Kenya  was  soon  followed  by  other  African 
countries  in  creating  restrictions  for  non-citizen  Asians. 

86.  For  details  see  ibid.:  57-64. 

87.  Useful  details  on  this  are  found  in  Fransman  1989:475-487. 

88.  See  Steel  1969:62  and  127  and  in  more  detail  Yash  P.  Ghai  1965. 

89.  Some  statistics  of  British  passports  holders  who  migrated  before  the  controls  came 
into  force  are  collected  in  Steel  1969,  appendix  D,  pp.  251-253.  When  the  1968 
Act  came  into  force,  some  60,000  British  passport  holders  were  still  resident  in 
Kenya. 

90.  Steel  1969  also  remains  the  most  useful  account  of  the  background  to  the  passage 
of  this  Act.  The  following  account  draws  heavily  upon  this  work. 

91.  See  'United  Kingdom:  Second  class  citizens',  The  Bulletin,  No.  34,  June  1968.  A 
useful  breakdown  of  the  figures  is  given  in  Steel  1969,  appendix  D,  pp.  251-253. 
Criticism  of  the  use  of  statistics  to  exaggerate  the  feeling  of  crisis  in  order  to  justify 
the  introduction  of  more  restrictions  was  voiced  at  the  time. 

92.  For  details  see  Steel  1969:  221-227.  India  and  the  UK  reached  agreement  in  July 
1968  that  India  would  admit  'persons  of  Indian  origin  ...  who  are  compelled  to 
leave  and  wish  to  go  to  India.'  Between  September  and  December  1968,  5120 
such  persons  were  reported  to  have  been  admitted  under  this  agreement. 

93.  See  Redish  1969  for  details  on  the  position  in  international  law.  The  East  African 
Asians'  cases  below  are  obviously  very  relevant. 

94.  Quoted  in  Steel  1969:199.  Lord  Brockway,  cited  ibid.'.lM,  in  reply  to  a  similar 
allegation  by  Lord  Shepherd,  said:  'Does  the  noble  Lord  really  think  that  these 
million  and  a  quarter  Chinese  from  Asia  and  all  over  the  world  are  suddenly  all 
going  to  pour  upon  this  little  island?  It  is  a  nightmare  of  a  picture  which  the 
government  are  presenting  in  that  way.' 

95.  See  in  detail  Steel  1969:202.  Similarly,  in  the  current  Hong  Kong  debates,  no 
adverse  comments  have  been  made  about  the  migration  of  many  white  persons 
from  Hong  Kong  to  Britain. 

96.  See  East  African  Asians  v.  UK  (1981)  3  EHRR  76.  For  a  trenchant  criticism  of 
events  subsequent  to  the  Commission's  finding  see  Drzemczewski  1978.  For  an 
elaboration  of  subsequent  events  and  the  current  legal  position  of  UK  passport 
holders  see  Fransman  1989:  205,  Macdonald  and  Blake  1991:  317-319,  Evans 
1983:120-122,  and  Shah  1992a  and  1992b. 
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97.  For  details  see  Watson  1977b  and  1975:20;  the  CIA  1968,  s.2  inserted  a  new 
s.2(2A)  into  the  CIA  1962. 

98.  See  Watson  1975:98,  with  further  references  to  immigration  reports  of  1967-8. 

99.  For  a  background  to  Asian  settlement  in  Uganda  see  Kuepper  et  al.  1975:18-42 
and  Melady  and  Melady  1976.  Ibid.:3  quotes  a  figure  of  74,000  Asians  living  in 
Uganda  in  August  1972.  Kuepper  et  al.  1975:38  note  that  23,000  of  these  were 
actually  Ugandan  citizens. 

100.  The  announcement  was  meant  to  exclude  certain  professionals  but  two  weeks 
later  the  President  changed  his  mind  and  all  Asians  were  to  go.  For  details  see 
Kuepper  et  al.  1975:38. 

101.  Amin  himself  seems  to  have  been  confused  about  the  citizenship  status  of  the 
Asians  in  Uganda.  Melady  and  Melady  1976:9  note  that  he  considered  all  Asians 
to  be  British,  but  on  22  August  1972  he  amended  his  decree  so  that  those  with 
Ugandan  passports  would  not  be  affected,  although  those  who  obtained  their 
citizenship  through  corruption  or  forgery  would  be  weeded  out.  On  the  other  hand, 
the  UK  only  recognised  some  50,000  persons  as  British.  For  details  see  Moore 
and  Wallace  1975:  51-54. 

102  Id. 

103.  House  of  Lords,  Official  Report,  Vol.  335,  14  September  1972,  col.  497.  Plender 
1988:137  records  statements  to  similar  effect  by  the  Foreign  and  Home  Secre- 
taries. See  Fransman  1989:799-807  for  how  these  persons  had  retained  British 
nationality  after  independence. 

104.  For  details  see  Humphry  and  Ward  1974:42-43. 

105.  For  details  see  Uganda  Resettlement  Board,  Final  Report,  April  1974,  Cmnd 
5594.  Not  all  refugees  passed  through  the  Board,  however,  and  figures  for  arrivals 
in  Britain  have  varied.  For  details  see  Levin  1981:46,  giving  a  figure  of  28,000 
UK  passport  holders  but  an  unexplained  total  of  29,500  by  mid- 1973. 

106.  See  e.g.  Humphry  and  Ward  1974:42-43.  Canada  seems  to  have  chosen  upwards 
of  6,000  people,  although  the  figures  mentioned  vary:  Dummett  and  Nicol 
1 990:234  give  a  figure  of  10,000;  Humphry  and  Ward  1 974:42  give  6 1 37;  Holborn 
1975:1251  mentions  6,100.  These  figures  comprise  Asians  of  all  nationalities, 
including  many  who  were  stateless  or  of  undetermined  nationality. 

107.  See  now  an  article  in  Hong  Kong  Monitor,\0th  year,  No.5  (March  1994):9  which 
sums  up  the  arguments  which  Baroness  Dunn  carried  to  the  House  of  Lords  during 
1993. 

108.  See  in  detail  Plender  1988: 137ff.  The  courts  in  the  UK  have  failed  to  respond  to 
emergency  situations  positively  and  with  compassion.  See  R.  v.  Secretary  of  State 
for  the  Home  Department,  ex  parte  Thakrar[\914]  QB  684,  applied  in  R.  v.  Chief 
Immigration  Officer  Gatwick  Airport,  ex  parte  Harjendar  Singh  [1987]  Imm  AR 
346,  QBD.  In  Thakrar,  the  Court  held  unanimously  that  even  if  under  international 
law  a  state  may  have  a  duty  to  admit  its  own  nationals,  this  could  not  be  claimed 
before  a  domestic  court  where  domestic  legislation  provided  the  contrary.  Lord 
Denning  went  further  and  explicitly  denied  that  such  a  duty  could  extend  to  the 
case  of  the  Ugandan  Asian  BPPs  because  they  were  not  British  subjects.  BPPs 
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may  number  millions  and  live  thousands  of  miles  away  from  Britain.  The  UK 
could  not  be  expected  to  have  a  duty  to  admit  every  one  of  them  in  case  of  a  mass 
expulsion,  as  the  UK  would  have  no  room  for  them.  He  claimed  in  Thakrar  (at 
p.701 )  that  'they  come  not  in  single  files  but  in  battalions'.  Some  of  the  reasons 
given  by  Lord  Denning  could  also  be  applied  to  CUKCs  as  well  as  other 
categories,  including  presumably  the  BNOs  and  BOCs  of  Hong  Kong. 
In  European  Community  law,  there  is  an  assumption  that  a  state  which  allows  its 
national  to  leave  its  territory  must  accept  him  or  her  back.  SeeVan  Duxn  v.  Home 
Office  [1974]  ECR  1337.  However,  BDTCs,  BNOs  or  BOCs  from  Hong  Kong  do 
not  benefit  from  this  right.  See  also  Fransman  1989:135-136.  On  the  freedom  to 
enter  one's  state  of  nationality  as  a  human  right  under  Article  1 3  of  the  Universal 
Declaration  of  Human  Rights  of  1948  and  various  other  provisions  see  Plender 
1988:142,  emphasising  the  crucial  definition  of  'state'. 

109.  The  position  of  persons  who  might  be  fleeing  from  Hong  Kong  is  not  clear  under 
the  Refugee  Convention  of  1951.  It  has  already  been  held  by  a  UK  court  that  a 
BPP  is  not  a  national  of  the  UK  so  that,  not  possessing  any  other  nationality,  such 
a  person  would  be  stateless,  and  so  fall  to  be  considered  under  the  Convention  if 
he  sought  asylum  (see  again  R  v.  Chief  Immigration  Officer  Gatwick  Airport,  ex 
parte  Harjendar  Singh  [1987]  Imm  AR  356).  The  position  of  BNOs  and  BOCs 
has  never  been  clarified,  although  for  the  ethnic  minorities  in  Hong  Kong  this 
may  be  crucial  to  their  status  under  the  Convention.  It  appears  that  the  UK  does 
not  acknowledge  any  kind  of  right  of  entry  for  its  nationals  other  than  full  British 
citizens  in  the  Immigration  Act,  1971  or  the  Rules. 

110.  The  European  Convention  may  be  of  assistance  to  persons  fleeing  torture, 
inhuman  and  degrading  treatment  or  punishment  in  Hong  Kong  at  some  future 
date  after  transfer  and  seeking  to  stop  being  returned  to  that  territory.  Such 
inhuman  and  degrading  treatment  must  reach  a  certain  degree  of  severity  before 
a  violation  of  the  Convention  can  be  established.  In  the  case  of  the  ethnic 
minorities  of  Hong  Kong,  there  are  apprehensions  that  becoming  a  victim  of 
discrimination  in  their  place  of  residence,  a  real  fear  in  view  of  Hong  Kong's 
sinification,  and  a  refusal  by  the  UK  not  to  allow  entry  to  such  a  national,  may 
not  be  severe  enough.  Extracts  of  some  relevant  case  material  are  found  in  Stevens 
1992:  33ff, 

111.  The  Act  came  into  force  on  1  January  1973,  at  the  same  time  as  Britain  joined  the 
EEC  and  the  free  movement  provisions  in  the  Treaty  of  Rome  became  fully 
enforceable  in  UK  courts  for  EC  nationals.  Oddly  enough,  the  1971  Act  did  not 
deal  specifically  with  the  special  rights  of  EC  nationals,  nor  did  it  define  'national' 
for  EC  purposes.  See  Dummett  and  Nicol  1990:213-216. 

1 12.  Ibid.:223-229  note  the  confused  sense  of  British  identity  that  existed  at  the  time. 

113.  For  details  on  this  see  Fransman  1989:134-135. 

114.  The  detailed  provisions  were  mainly  in  Ss.2(l)  and  2(2)  of  the  IA  1971,  now 
repealed.  For  an  elaboration  of  the  patriality  concept,  see  Fransman  1 989: 1 1 6- 1 2 1 . 

115.  See  Macdonald  and  Blake  1991:15,  with  further  details  also  in  footnote  9. 

116. However,  s.l(5)  of  the  1971  Act  specifically  provided  that  Commonwealth 
citizens  settled  in  the  UK  and  their  wives  and  children  would  not  be  any  less  free 
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to  enter  the  UK  than  if  the  Act  had  not  been  passed.  This  provision  was  sub- 
sequently repealed  by  s.  1  of  the  Immigration  Act  of  1988,  effective  from  1  August 
1988.  But  see  further  HC  251,  para.  182,  as  well  as  Macdonald  and  Blake 
1991:30-31  and  244-245. 

1 17.  For  details  see  in  particular  Dummett  and  Nicol  1990:221-223. 

118.  Compiled  from:  Control  of  Immigration  Statistics  United  Kingdom,  London: 
Home  Office  1978  (Cmnd  7565,  1979);  1986  (Cmnd  166,  1986);  1990  (Cmnd 
1571,  1991).  The  1985  statistics  show  the  category  of  'BDTC  Hong  Kong'  even 
for  the  years  prior  to  1983  when  that  status  was  actually  created.  The  explanatory 
notes  in  the  1983  statistics  (Home  Office,  Cmnd.  9246,  1984:12),  unfortunately, 
do  not  explain  the  discrepancy. 

119.  For  a  discussion  of  the  proposals  see  Dummett  and  Nicol  1990:241-242. 
\20.  Ibid.:242. 

121.  For  details  see  ch.  3.7  below. 

1 22.  Immigration  Act,  1 97 1 ,  s.2  as  amended  by  s.  39(2)  of  the  BN A  1 98 1 . 

123.  For  details  on  the  territories  from  which  BOCs  and  BDTCs  originated  see  also 
Dummett  and  Nicol  1990:  242-244. 

124.  For  details  on  acquisition  of  British  citizenship  see  further  Fransman  1989: 150- 
153. 

125.  BNA  1981,  s.50(l)(2). 

126.  The  possibility  of  statelessness  is  created  here  although  other  provisions  compen- 
sate for  this  problem  to  a  certain  extent. 

Schedule  2  of  the  BNA  1981  made  a  complicated  provision  to  avoid  statelessness. 
Dummett  and  Nicol  1990:246  comment  that  this  was  done  in  order  to  conform 
with  the  UN  Convention  on  the  Reduction  of  Statelessness.  Although  it  would 
affect  only  a  few  thousand  children  per  year,  some  would  be  born  with  the 
nationality  of  either  parent,  depending  on  the  respective  nationality  laws.  How- 
ever, as  the  authors  note  id.,  'since  such  children  would  in  many  cases  be  prevented 
by  immigration  law  from  fulfilling  the  required  conditions  of  residence  laid  down, 
the  spirit  of  the  Convention  was  by  no  means  observed.' 

127.  Dummett  and  Nicol  1990:244.  This  was  consistent  with  the  Conservative  election 
manifesto  claim  to  create  a  new  nationality  law  which  would  reduce  future  sources 
of  immigration.  See  also  ibid. :24\. 

128.  Their  details  do  not  concern  us  here.  They  are  found  in  the  authoritative  work  of 
Fransman  1989. 

129.  For  details  see  ibid:  143-144,  especially  for  other  classes  of  person  who  became 
BDTCs. 

130.  S.  17  BNA  1981.  Two  types  of  registration  need  to  be  distinguished  here:  under 
s.  17(1),  the  Secretary  of  State  has  the  discretion  to  register  someone;  or  under  s. 
1 7(2)  registration  is  by  entitlement  if  a  person  is  born  to  a  parent  who  is  a  BDTC, 
although  the  criteria  to  be  fulfilled  are  restrictive. 

131.  The  relevant  detailed  provisions  are  found  in  ss.  19-21  of  the  BNA  1981. 

132.  S. 18(1)  of  the  BNA  1981  with  paras.  5  and  6  of  Schedule  1. 
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1 33.  S.  1 8(2)  with  paras.  7  and  8  of  Schedule  1 . 

134.  Where  an  exercise  of  discretion  is  involved  by  the  Secretary  of  State,  a  Governor 
(as  in  Hong  Kong)  or  a  Lieutenant  Governor,  no  reasons  need  be  given  for  refusal 
and  the  decision  is  not  reviewable  or  appealable  in  any  court  (see  s.  44(2)  of  the 
BNA  1981).  However,  this  has  been  somewhat  limited  in  line  with  the  general 
attitude  injudicial  review  cases  towards  ouster  clauses  (see  ex  parte  Satyen  Mehta 
in  Vol.7  No.  1  [January  1 993]  INLP,  at  p. 38).  Courts  have  reserved  their  power  to 
exercise  some  supervision  about  the  quality  of  decision-making:  See  A.-G.  i.  Ryan 

[1980]  AC  718  and  Gowa  v.  A-G  [1985]  1  WLR  1003. 

135.  For  details  see  e.g.  Dummett  and  Nicol  1990:123-4  and  242;  Plender  1988: 141- 
144. 

1 36.  For  details  see  above  chapter  2,  pp. 26-27.  On  the  amendments  of  1 987  see  in  some 
detail  Wesley-Smith  1988:366-367. 

137.  Immigration  Ordinance,  1971,  Schedule  1  s.2(a)  read  together  with  Article  2(1) 
of  the  1986  Order. 

138.  Immigration  Ordinance,  1971,  Schedule  t  s.l.  Who  is  of  Chinese  race  is  not, 
however,  clear,  although  in  Chong  Yee-Shuen  v.  A-G  (1975)  5  HKLJ  356,  the  son 
of  a  Chinese  father  and  a  Japanese  mother  was  held  to  be  partly  of  Chinese  race, 
the  judge  stating  that  each  case  must  be  decided  on  its  own  facts  on  the  basis  of 
parentage,  what  a  person  considers  himself  to  be  and  how  others  regard  him,  the 
language  he  speaks  and  the  travel  document  he  possesses.  See  further  Wesley- 
Smith  1 988,  Volume  2,  pp.  367-368.  For  the  position  prior  to  the  1 987  amendment, 
see  Clarke  1986. 

139.  BNA  1981,  s.  4(2).  See  in  detail  Fransman  1989:186.  The  time  limits  are  stricter 
than  a  simple  five  year  residence,  however:  presence  in  the  UK  at  the  start  of  the 
five  year  period  before  application  without  absence  of  more  than  450  days  is 
necessary,  with  no  more  than  90  days  absence  in  the  final  twelve  months. 
Addtionally,  the  time  limit  on  a  person's  stay  must  have  been  removed  and  the 
applicant  should  not  have  been  in  breach  of  the  immigration  laws  at  any  time. 

140.  Hong  Kong  Legislative  Council,  11  November  1981,  pp.  181-182. 

141.  Although  Gibraltar  is  part  of  the  territory  of  the  EC,  admission  to  the  UK  of 
Gibraltarians  is  theoretically  subject  to  immigration  control  until  any  such  regis- 
tration (Fransman  1989:189). 

142.  For  details  see  ibid.  .190- 1 93. 

143.  More  recent  research  shows  how  the  non- white  population  of  Gibraltar  is  kept  at 
a  safe  distance  from  access  to  Britain.  See  Owers  and  Flynn  1992  and  Vol.8  No.l 
[January  1994]  INLP,  at  p.31. 

144.  On  this  see  Brimelow  1992:18. 

145.  The  provisions  in  the  BNA  1981  relating  to  acquisition  by  descent  are  discussed 
fully  in  Fransman  1989:154-169. 

146.  i.e.  under  the  IA  1971,  s.2(l)(c)  or  under  s.2(2). 

147.  For  further  discussion  and  useful  illustrations  see  Fransman  1989:158-161. 

148.  The  phenomenon  of  'split  families'  itself  is,  of  course,  not  uncommon.  The 
particular  problems  of  this  group  are  discussed  in  detail  by  Brimelow  1992.  In 
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addition,  those  who  had  acquired  patriality  by  virtue  of  being  a  CUKC  with  a 
parent  or  grandparent  from  the  UK,  irrespective  of  the  fact  that  the  person  may 
have  lived  in  the  UK  for  five  years  or  was  a  woman  married  to  such  a  man,  are 
considered  BCs  by  descent  under  BNA 1981  s.  14(1  )(b)(iii))  and  were  not  affected 
by  this  process. 

149.  Letter  dated  28  September  1992  from  B.  Hepplewhite  of  the  Immigration  and 
Nationality  Department  to  Laurie  Fransman. 

150.  Under  BNA  1981,  s.  6(2)  taken  together  with  Schedule  1,  para.  3 

151.  Lord  Trefgarne  in  House  of  Lords,  Official  Report,  Vol.  424,  13  October  1981, 
col.  276;  quoted  in  Dummett  and  Nicol  1990:250. 

152.  Wesley-Smith  1988,  Vol.  2,  at  p.  361.  Wesley-Smith  is  of  the  view  that  negotia- 
tions began  just  less  than  a  year  after  the  coming  into  force  of  the  BNA  1981. 

153.  On  this  see  candidly  Overholt  1993:172. 

154.  For  details  see  Wesley-Smith  1980:184-187  and  Ress  1988. 

1 55.  Joint  Declaration  of  the  Government  of  the  United  Kingdom  of  Great  Britain  and 
Northern  Ireland  and  the  Government  of  the  People's  Republic  of  China  on  the 
Question  of  Hong  Kong  ( 1 985)  UKTS,  No.  26,  Cmnd.  9543.  The  Memoranda  are 
extracted  in  Fransman  1989:439-440  and  are  also  found  inCottrell  1993: 222-223. 
The  present  discussion  relies  heavily  on  Chan  1992.  Elsewhere  (see  Chan 
1990:58),  he  doubts  the  value  of  the  Memoranda  as  binding  treaty  obligations  in 
public  international  law. 

156.  On  Chinese  law  of  nationality  see  in  detail  Y.  Cheng  1990. 

157.  Chan  1992:490.  See  also  Ching  1988:289-290. 

158.  Significantly,  Y.  Cheng  1990:136  notes  that  Chinese  nationality  law  is  to  be 
applied  directly  in  Macau  and  Hong  Kong  and  assumes  that  it  already  applies. 

1 59.  For  details  see  Chan  1 992:489-492.  The  examples  given  are  acquisition  of  foreign 
nationality  by  marriage  to  a  foreign  national  or  service  in  foreign  armed  forces. 

160.  This  argument  is  not  taken  into  account  by  Wesley-Smith  1988:366  who  notes 
that, 

According  to  the  general  rule  of  international  law,  from  July  1 , 1 997  inhabitants 

of  Hong  Kong  who  remain  and  who  do  not  possess  the  nationality  of  a  third 

country  will  become  Chinese  nationals.  Chinese  born  in  the  SAR  [Special 

Administrative  Region]  on  or  after  July  1,  1997  will  indisputably  be  born  in 

China  and  thus  become  Chinese  nationals  under  the  nationality  law  of  1980 

unless  neither  parent  is  Chinese. 

Certainly,  Article  6  of  the  1 980  Law  gives  support  to  the  latter  part  of  this  assertion. 

Article  6  confers  nationality  on  those  born  in  China,  but  whose  parents  are  stateless 

or  of  uncertain  nationality  and  have  settled  in  China.  See  also  Chingl988:289  on 

the  problematic  of  referring  only  to  'ethnic  Chinese'  as  Chinese  nationals.  He 

points  out  that  China  is  a  multi-ethnic  state  with  some  55  different  ethnic  groups. 

Assessment  of  Chinese  nationalilty  on  the  basis  of  ethnic  origins  alone  is  therefore 

bound  to  lead  to  inaccuracies. 

161.  For  further  details  on  who  qualifies  to  reside  in  the  SAR  see  Parlin  1986:  370  and 
Ress  1988:146-147.  Briefly,  they  are  all  Chinese  nationals  who  have  resided  in 
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Hong  Kong  continuously  for  seven  years  or  more,  their  children  who  are  Chinese 
nationals,  all  other  persons  who  have  resided  in  Hong  Kong  for  seven  years  and 
have  made  it  their  permanent  residence  and  their  children  under  2 1  who  were  born 
in  Hong  Kong,  and  any  other  persons  who  had  the  right  of  abode  in  Hong  Kong 
before  the  establishment  of  the  S  AR. 

162.  On  this  see  Clarke  1988:342-343. 

163.  Interestingly,  Overholt  1993:183  argues  that  the  PRC  authorities  will  probably 
recognise  the  close  economic  links  between  Hong  Kong  and  Shenzhen  and  will 
(as  at  present)  restrict  entry  into  Shenzhen  rather  than  Hong  Kong,  thus  making 
Hong  Kong,  in  effect,  several  times  larger  than  it  is  now. 

164.  On  the  different  treatment  of  'Hong  Kong,  Macau  and  Taiwan  compatriots'  and 
'domestic  citizens'  see  in  some  detail  Y.  Cheng  1990. 

165.  The  Hague  Convention  on  Certain  Questions  Relating  to  the  Conflict  of  Nation- 
ality Laws  (179  LNTS  89)  provides  in  Article  4:  'A  State  may  not  afford 
diplomatic  protection  to  one  of  its  nationals  against  a  State  whose  nationality  such 
person  also  possesses.'  Chan  1992:504,  note  66,  points  out  that  this  has  been 
confirmed  in  recent  practice  by  the  UK.  See,  however,  the  qualification  of  this 
principle  in  the  Iran-United  States  Case  No.  A/18  (1984-1)  5  Iran-USCTR  251, 
although  the  effect  of  this  decision  relying,  as  it  did,  upon  the  principle  of 
dominant  and  effective  nationality,  would  probably  not  be  sufficient  to  found  a 
claim  against  the  PRC  for  acts  done  against  a  Hong  Kong  British  passport  holder 
who  was  also  a  Chinese  national. 

166.  Article  3  of  the  1980  Nationality  Law  provides:  'The  People's  Republic  of  China 
does  not  recognise  dual  nationality  for  any  Chinese  national.' 

167.  Hong  Kong  Act  1985,  Schedule,  para.  2(1).  A  semantic  point  may  be  made  here: 
for  the  first  time  a  British  statute  acknowledges  explicitly  that  holders  of  some 
form  of  British  status  are  British  'nationals'.  See  Dummett  and  Nicol  990:249  for 
details  of  the  debate  during  the  passage  of  the  BNA  1981  over  who  could  have 
the  status  of  'British  national'. 

168.  SI  1986/948.  It  was  made  on  5  June  1986  and  put  into  effect  on  1  July  1987. 

1 69.  See  above,  p.70.  For  details  of  how  to  obtain  such  passports  see  Fransman  1 989: 
437.  Note  that  EEC  law  already  makes  it  obligatory  upon  a  Member  State  to  issue 
its  nationals  with  a  passport  (Council  Directive  68/360  of  15  October  1968,  OJ 
No  L  257/19.10.68).  It  is  possible,  at  least  for  those  UK  nationals  who  are 
considered  to  enjoy  rights  of  free  movement  within  the  EEC,  that  the  refusal  to 
issue  a  passport  may  be  challengeable  on  the  ground  that  it  interferes  with  the 
exercise  of  Treaty  rights. 

1 70.  A  parallel  may  be  drawn  with  the  current  debates  about  how  to  increase  the  supply 
of  donor  organs  in  Britain.  The  suggestion  that  individuals  would  have  to  apply 
to  opt  out  of  a  new  scheme  has  raised  apprehensions  about  loss  of  rights  which 
were  not,  as  far  as  I  am  aware,  aired  in  the  case  of  Hong  Kong  BDTCs. 

171.  For  details  see  the  quarterly  legal  update  in  Vol.7  No.4  [October  1993]  of  IN LP, 
p.  135. 
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172.  See  to  this  effect  recent  comments  by  Earl  Ferrers  in  the  House  of  Lords,  in  House 
of  Lords,  Official  Report,  Vol.  548  No.  172  (Thursday  15  July  1993),  cols. 
386-387. 

173.  See  id.  and  Jonathan  Braude  in  The  Times,  11  May  1993;  see  also  The  Times,  9 
June  1993. 

174.  See  also  JCWI  Bulletin  5.3  (Summer  1993),  pp.  14-15. 

175.  The  source  for  this  is  the  Second  Schedule  to  the  Hong  Kong  (British  Nationality) 
(Amendment)  Order,  1993,  SI  1795/1993.  See  also  Vol.7  No.4  [October  1993] 
INLP,  p.  135. 

176.  House  of  Commons  Official  Report,  Vol.  171,  col  739  (21  January  1985),  quoted 
by  Chan  1992:483. 

177.  For  details  see  ibid.. -483-486. 

178.  See  for  example  the  report  in  South  China  Morning  Post,  20  February  1988. 

179.  With  the  possible  reservation  that  an  ethnically  Chinese  person  may  not  necess- 
arily have  Chinese  nationality,  for  reasons  explained  earlier.  See  notes  159  and 
1 60  above. 

180.  A  summary  of  the  provisions  of  the  Basic  Law  which  relate  to  non-Chinese 
nationals  is  provided  by  Chan  1992:  507-508,  at  note  108. 

181.  For  details  see,  for  example,  JCWI  1985:19-20. 

182.  See  ASEAN-Far  Eastern  Monitor,  July  1993;  The  Times,  9  June  1993. 

183.  For  the  text  see  Brownlie  1981:83-90. 

184.  For  details  see  Chan  1992:  492  and  a  number  of  press  reports,  e.g.  Asian  Times, 
18  August  1992  and  Daily  Telegraph,  13  January  1992. 

185.  Reported  in  the  London  Evening  Standard,  21  December  1989  and  quoted  by 
Webb  1993:  86. 

186.  House  of  Lords,  Official  Report,  Vol.  548,  15  July  1993,  col.  384. 

187.  In  the  Second  Annual  Report  of  the  Governor  of  Hong  Kong  to  the  Secretary  of 
State  for  the  Home  Department  under  the  British  Nationality  (Hong  Kong)  Act 
1990,  HC  426  (1993),  p.  3,  the  Governor  mentioned  an  average  family  size  of  2.8 
which  gives  a  figure  which  is  only  6,500  higher  than  the  estimate  above. 

1 88.  Details  are  found  in  Article  9(2)  taken  together  with  Article  20  of  the  Schedule  to 
the  1990  Order. 

189.  These  are  found  in  the  1990  Order,  Schedule  1,  Articles  11-17  and  Annexes  1-4. 
For  a  detailed  breakdown  of  the  point  system  see  Onslow-Cole  1 990  and  Onslow- 
Cole  and  Belchak  1990. 

190.  House  of  Lords,  Official  Report,  Vol.  548,  col.  385,  15  July  1993. 

191.  For  details  of  this  document  see  above  note  187. 

1 92.  A  statement  to  this  effect  is  found  ibid:3. 

193.  For  details  see  JCWI  Bulletin  5.3,  Summer  1993. 

194.  Thus  Lord  Glenarthur,  House  of  Lords,  Official  Report,  Vol.  474  ,16  May  1986, 
col.  1437. 
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1 95.  For  a  useful  exposition  of  the  problems  thrown  up  by  that  scheme  see  Shah  1 992a 
and  ch.  3.5  above. 

196.  See  House  of  Lords,  Official  Report,  Vol.  548,  15  July  1993.  col.  391. 

197.  The  text  of  the  Chinese  Memorandum  is  found  at  Chang  1988.  A  French  version 
appears  in  Focsaneanu  1987:1300. 

198.  Our  source  is  Raymond  Da  Souza,  a  Portuguese  government  representative  in 
Macao. 

199.  In  an  interview  with  Derek  Gobel  in  early  1991. 

200.  Mr.  Wikkie  Cheung.  Chief  Executive  of  a  leading  Hong  Kong  textile  mill.  For 
more  information  on  passports  as  an  insurance  and  also  the  Macao  issue  see  JCW1 
1985:12-16. 

201.  For  details  see  King  1991. 

202.  For  critism  of  this  approach  see  Spencer  1994b.  For  the  opposite  German 
viewpoint  see  in  some  detail  Spencer  1994a  and  Menski  1994. 
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Chapter  4 

The  effects  of  the  impending 

transfer  of  power  on  the 

economy  and  people  of 

Hong  Kong 

Jean-Frangois  Destexhe  and  Derek  Gobel 


This  chapter  continues  the  debate  began  in  chapter  2  about  the  lack  of 
confidence  in  Hong  Kong  and  the  resultant  insecurity  over  the  imminent 
Chinese  take-over.  The  consequent  desire  of  many  people  to  leave  the 
territory  has  been  evident  in  the  strategies  to  transfer  people,  money  and 
investment  out  of  the  colony  and  the  attempts  to  keep  assets  in  safer  places 
and  forms.  Rather  than  flight,  a  typical  response  to  the  continuing  insecurity 
about  the  political  and  economic  future  of  Hong  Kong  has  been  a  family- 
based  strategy  of  international  dispersal.  This  is  not  a  new  development;  it 
is  a  well-known  pattern  among  South  Asian  communities  overseas  as  well 
as  Chinese  expatriates .  While  there  is  certainly  evidence  of  direct  emigra- 
tion, with  no  immediate  wish  to  return,  many  families  in  Hong  Kong  have 
simply  spread  their  assets  and  links  more  widely  than  before  or  are  learning 
to  spread  them,  in  pursuit  of  greater  security  and  more  flexibility.  As  Lam 
(1990b:74)  has  noted,  simply  securing  a  foreign  passport  and  rushing  to 
emigrate  may  lead  to  great  disappointment: 

A  foreign  passport  is  a  guarantee  of  the  right  to  enter  a  developed 
country  but  not  of  a  similar  rank  or  station  to  that  occupied  in  the 
country  of  origin. 
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Viewed  from  this  perspective,  many  people  in  Hong  Kong  have  much  to 
lose  if  they  abandon  the  territory.  So  many  have  chosen  to  stay  where  they 
are.  As  the  memories  of  the  Tiananmen  Square  events  in  1989  fade, 
research  has  begun  to  reveal  renewed  and  growing  confidence  in  the  future 
prosperity  of  Hong  Kong.  Being  based  there  ourselves,  we  confirm  the 
more  recent  observation  of  cautious  optimism  'on  the  ground' .  The  present 
chapter  reviews  the  evidence  on  what  Hong  Kong  people  have  been  saying 
about  their  present  or  future  plans  for  emigration  and  considers  these 
findings  in  the  wider  context  of  the  discussions  about  capital  drain  and  brain 
drain  from  Hong  Kong.  The  implications  for  Britain  are  becoming  increas- 
ingly clear,  as  investment  as  well  as  migration  strategies  by-pass  the  UK 
and  are  instead  directed  towards  many  other  countries. 

This  chapter  also  includes  the  results  of  our  own  fieldwork  carried  out 
in  Hong  Kong.  To  what  extent  are  the  people  of  Hong  Kong  actually 
determined  to  stay  in  place?  To  what  extent  are  they  willing  to  move?  If 
they  wish  to  leave,  where  does  Britain  figure  as  a  receiving  country?  When 
would  the  potential  emigrants  go:  before  the  transfer  in  1997  or  after?  Our 
research  attempts  to  demonstrate  the  variety  of  parameters  influencing  the 
state  of  mind  of  Hong  Kong's  people. 

Our  findings  contribute  to  the  general  thesis  of  this  book  that  British 
apprehensions  about  a  mass  influx  of  Chinese  people  from  Hong  Kong 
after  the  transfer  are  more  indicative  of  general  xenophobia  and  a  guilty 
conscience  about  the  colony  than  of  socio-economic  realities  in  Hong  Kong 
itself.  Given  the  evidence  from  various  field  surveys  and  our  own  research, 
it  is  indeed  too  self-flattering  for  the  British  to  tell  themselves  that  Hong 
Kong's  desperate  exiles  want  to  settle  on  their  allegedly  crowded  island. 
The  manifest  truth  appears  to  be  that  Britain  has  marginalised  itself  as  a 
destination  of  Hong  Kong  emigrants  and  will  suffer  for  it  economically.  In 
contrast,  several  other  countries  reap  the  economic  benefits  from  the 
exodus  of  skilled  and  wealthy  Hong  Kong  people,  leaving  Britain  to  pick 
up  those  who  find  the  going  there  rough  after  1 997  and  want  to  cash  in  on 
the  reluctantly  offered  passport  insurance  policies  of  Britain.  If  even  such 
people  will  not  come,  Britain  may  be  a  shade  whiter  than  it  would  otherwise 
be,  but  all  the  poorer  for  it. 
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■   4.1  The  alleged  lack  of  confidence  in  the  future 

In  early  debates  about  Hong  Kong's  future  after  30  June  1997,  once  it  was 
clear  that  the  entire  territory  would  be  handed  over  to  the  PRC,  a  massive 
outflow  of  capital  and  people  was  predicted,  with  the  consequent  decline 
—  if  not  total  collapse  —  of  economic  prosperity  in  Hong  Kong,  in  the 
process  of  transformation  from  capitalist  paradise  to  a  communist-control- 
led command  economy.  And  this  outflow  would  of  course  create  problems 
for  other  countries: 

The  most  marked  effects  on  foreign  countries  from  reversion  of  sover- 
eignty will  be  the  number  of  Hong  Kong  people  seeking  settlement 
abroad. 

However,  as  the  mid-1990s  bring  us  close  to  the  transfer  date,  apprehen- 
sions about  the  numbers  of  people  from  Hong  Kong  wishing  to  settle  abroad 
are  shown  to  have  been  alarmist  and  unnecessarily  dramatic.  First  of  all, 
as  Lam  (1990b:60)  argued  after  the  Tiananmen  Square  disaster, 

The  crisis  in  China  has  not  caused  a  fundamental  change  in  the  trends 
of  emigration  and  overseas  investment  by  Hong  Kong  Chinese:  it  is 
only  accelerating  the  trends  that  have  existed  since  the  signing  of  the 
Sino-British  Joint  Declaration. 

As  outlined  in  chapter  2,  the  overwhelming  majority  of  Hong  Kong's 
people  do  not  want  to  or  simply  cannot  leave  the  territory.  Lam  ( 1990b:60) 
has  argued  that: 

The  1997  problem  is  a  structural  crisis  that  has  generated  a  variety  of 
responses  by  Hong  Kong  Chinese,  ranging  from  outright  emigration 
and  divestment  to  remaining  in  Hong  Kong  by  choice. 

Not  only  political  considerations  but  also  economic  and  social  aspects  have 
influenced  the  decision  patterns  of  the  people.  Lam  noted  important 
changes  in  the  composition  of  the  migrating  groups.  Whereas  earlier  waves 
of  emigration  from  Hong  Kong  were  mainly  fear-motivated  and  mostly 
made  up  of  middle  or  working  class  people  seeking  a  better  future  abroad, 
the  post- 1984  migrants  have  tended  to  come  from  the  more  prosperous 
sections  of  the  population.  More  importantly,  those  who  leave  or  are 
planning  to  leave  tend  to  be  members  of  the  Chinese  elite  or  are  foreigners. 
Lam  discusses  the  position  of  various  social  groups  in  Hong  Kong  in 
considerable  detail,  differentiating  between  super-rich  Hong  Kong 
Chinese  capitalists,  middle  capitalists,  upper-middle  classes,  middle  and 
lower  classes  and  non-emigrants.  His  conclusions  are  supported  by  other 
researchers.  Lam  ( 1990b:  77)  finds  first  of  all  that  only  a  minority  of  Hong 
Kong  Chinese  could  leave.  There  are  several  reasons,  mainly  economic: 
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Because  the  middle  and  working-classes  represent  most  of  Hong 
Kong's  population,  it  is  fair  to  say  that  they  have  the  least  opportunity 
to  secure  their  future  through  emigration  relative  to  other  classes  (Lam, 
1990b:76). 

On  the  other  hand,  some  people  who  can  afford  to  leave  have  been  doing 
so,  while  many  more  are  at  least  securing  some  form  of  investment 
overseas.  Lam  and  other  writers  show  how  the  device  of  seeking  a  foreign 
passport  is  often  used  as  an  insurance  policy  rather  than  a  straightforward 
means  to  emigrate.  The  economic  attractions  of  Hong  Kong,  for  many 
half-hearted  emigrants,  remain  very  persuasive. 

Lam  ( 1 990b:77-78)  criticises  current  immigration  regimes  for  favouring 
the  rich  and  resourceful  over  the  less  well-off  migrant.  Looking  at  the 
evidence  so  far,  a  creaming-off  process  has  indeed  been  taking  place  in 
Hong  Kong,  with  the  effect  that  the  more  prosperous  sections  of  the 
population,  if  they  were  ready  to  leave,  have  been  lured  away  from  Hong 
Kong  by  enterprising  countries  like  Australia  and  Canada,  who  are  fully 
aware  of  the  positive  economic  impact  of  immigration  as  a  national  asset. 
Other  countries,  like  Singapore  and  Thailand,  have  their  own  agenda  for 
accepting  emigrants  from  Hong  Kong  and  have  sought  to  benefit  from  the 
exodus  of  well-heeled  people  and  their  capital  from  Hong  Kong. 

To  date,  real  problems  of  emigration  from  Hong  Kong  are  faced  not  only 
by  the  emigrants  but  also  by  the  British  administrators  of  the  territory,  who 
labour  under  some  crucial  misapprehensions.  The  popular  perception  is 
that  Hong  Kong's  continuing  stability  and  profitability  are  endangered  by 
evidence  that  a  lot  of  useful  people  are  in  the  process  of  leaving  the  colony 
or  are  transferring  their  assets  elsewhere.  In  reality,  as  Overholt  persuasive- 
ly argues,  recent  emigration  from  Hong  Kong  has  been  matched  by 
higher  immigration  figures,  including  much  remigration,  which  Western 
newspapers  have  simply  not  reported.  In  outline,  the  following  strategies 
appear  to  have  been  pursued: 

—  emigration  from  Hong  Kong,  with  no  immediate  desire  to  return; 

—  spreading  of  assets  (which  includes  persons)  to  different  countries 
to  avoid  risks  associated  with  having  'all  eggs  in  one  basket'; 

—  often  combined  with  the  previous  strategy,  staying  put  in  Hong 
Kong  to  wait  and  see  what  will  happen; 

—  more  or  less  firm  decision  to  stay  in  Hong  Kong,  come  what  may. 

This  broad  pattern  of  coping  strategies,  of  course,  does  not  eliminate  the 
possibility  of  refugees  from  Hong  Kong  after  the  transfer.  To  date,  however, 
the  focus  of  coping  with  1997  been  on  seeking  to  ensure  a  future  under 
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Chinese  rule.  Most  residents  are  Chinese  and  thus  'belong'  to  China  in  more 
than  merely  a  legal  sense.  They  have  acted  accordingly,  even  without 
prompting  from  the  PRC,  refusing  to  be  drawn  into  the  hype  about 
emigration,  'brain  drain'  and  dramatic  stories  about  the  advantages  of 
emigration.  Hong  Kong  remains  attractive,  or  they  simply  cannot  afford 
to  move.  Furthermore,  Hong  Kong  is,  regarded  by  many  people  as  a  part 
of  China,  the  country  to  which  they  belong.  The  British  involvement  is,  to 
them,  a  historical  accident,  soon  to  be  rectified. 

If  private  wealth  is  now  manifestly  growing  in  China  itself,  what  can  be 
objectionable  about  prosperity  in  Hong  Kong?  Western  observers  appear 
to  have  exaggerated  the  differences  between  the  two  systems,  undervalued 
the  strength  of  the  complex  links  between  Hong  Kong  and  the  rest  of  China, 
and  have  overlooked  the  immensely  advanced  state  of  economic  integra- 
tion between  Hong  Kong  and,  in  particular,  the  immediately  adjacent  parts 
of  the  PRC.  There  is  no  inherent  objection  to  seeing  the  Hong  Kong  issue 
through  Western  eyes  —  but  that  is  not  the  dominant  perspective  in  Hong 
Kong  itself. 

Nevertheless,  a  significant  number  of  people  in  Hong  Kong  have  not 
only  toyed  with  the  idea  of  emigration  but  have  taken  active  steps  or  at  least 
tested  whether  emigration  is  a  viable  option.  Many  are  no  longer  here, 
which  makes  it  all  the  more  difficult  to  ascertain  the  views  of  'the  people 
of  Hong  Kong'  about  their  processes  of  coping  with  1997. 

Interestingly,  the  migrant  heritage  of  much  of  Hong  Kong's  population 
intensifies  the  pressures  to  migrate  again.  Ultimately,  as  Skeldon  (1990- 
91 :506)  has  argued,  emigration  from  Hong  Kong  would  be  determined  by 
two  main  factors:  Firstly,  the  direction  of  political  and  economic  change  in 
China,  which  is  extremely  difficult  to  assess  and  secondly,  the  immigration 
policies  adopted  by  the  various  receiving  countries.  That  some  countries 
are  actively  touting  for  immigrants  from  Hong  Kong  means  that  whoever 
wants  to  leave  and  has  more  to  offer  the  receiving  country  than  simply  his 
or  her  labour,  may  be  able  to  do  so.  Nevertheless,  most  Hong  Kong 
residents  cannot  or  do  not  want  to  leave. 

Emigration,  apart  from  economic  considerations,  will  therefore  depend 
centrally  upon  how  the  Chinese  handle  the  take-over.  Emigration  may  have 
received  some  'push'  at  the  time  of  the  1989  events  in  Tiananmen  Square 
but  Hong  Kong  and  China  have  since  come  closer  together  again.  In 
particular,  the  continuing  'meddling'  of  China  in  Hong  Kong  affairs, 
obviously  resented  by  Britain,  is  not  necessarily  entirely  negative  and  could 
in  fact  be  interpreted  as  concern  for  a  smooth  take-over.  There  is  a  new 
trust  in  China  now  (Overholt,  1993:206),  beginning  to  be  more  widely 
reflected.20 


125 


COPING  WITH  1997 

Newspapers  and  magazines  have  at  times  dramatised  the  gruesome 
destiny  of  the  people  imprisoned  in  a  colony,  trying  to  escape  a  totalitarian 
regime  that  will  take  control  at  the  appointed  hour  and  turn  Hong  Kong  into 
a  vast  prison  camp.  Although  not  unrealistic  in  principle,  this  scenario 
appears  rather  too  pessimistic,  especially  in  view  of  its  economic  import- 
ance and  its  strategic  role  for  China's  wider  reunification  policies. 

Matters  would  have  been  quite  different  if  Hong  Kong  had  become 

23 
independent  or  placed  under  UN  trusteeship.     However,  such  options  have 

always  been  quite  unrealistic  and  received  only  minority  support  in  Hong 

Kong,  even  in  times  of  extreme  anguish.     This  also  confirms  the  manifold 

strong  links  between  China  and  Hong  Kong. 

Further,  with  over  one  billion  people  living,  more  or  less  happily,  under 
communist  rule  in  the  PRC,  Western  assertions  that  the  five  or  six  million 
people  could  not  possibly  live  under  such  a  system  sound  suspiciously 
biased.  Seeing  that  modern  China  is  teeming  with  small-time  capitalists 
and  even  'big  fish'  in  commercial  terms,  with  heavy  investments  in  Hong 
Kong  itself,  the  differences  between  the  PRC  and  Hong  Kong,  though  still 
evident,  can  easily  be  exaggerated.  Most  people  in  Hong  Kong,  themselves 
Chinese,  do  not  appear  to  share  the  views  of  Westerners  who  portray  China 
as  a  threatening  foreign  power  of  incalculable  dimensions  and  brutality. 
From  a  Hong  Kong  perspective,  nobody  can  be  trusted  one  hundred  per 
cent.  The  facts  on  the  ground,  for  most  residents,  appear  more  recently  to 
work  in  favour  of  China.  The  many  existing  links  to  the  PRC  have  become 
much  closer  in  the  run-up  to  1997,  while  Britain  is  becoming  increasingly 
marginalised.  Significantly,  a  growing  number  of  commentators  has  begun 
to  see  —  and  to  say  —  that  Hong  Kong's  Britishness  has  been  a  useful 
polite  fiction. 

But  despite  such  facts,  many  people  in  Hong  Kong  feel  more  comfort- 
able with  a  foreign  passport  in  their  pocket.  1997  became  a  magic  number 
in  the  colony.  Cynically,  magazines  and  even  a  fashionable  disco  club  are 
called  '1997'.  So  there  is  considerable  scope  for  making  a  business  out  of 
the  transfer  itself. 

There  seems  to  have  been  widespread  agreement  for  some  time  now  that 
the  risks  are  political  rather  than  economic.  The  creation,  inside  the  PRC, 
of  more  and  more  Special  Economic  Zones,  with  their  capitalist  framework 
and  outlook,  contrasts  sharply  with  the  lasting  shock  of  the  1989  massacre. 
It  remains  true  to  say  that,  politically,  everything  is  possible  in  the  PRC 
today.  On  the  other  hand,  China  insists  that  it  wants  to  see  Hong  Kong's 
prosperity  continue  and  is  willing  to  assist  by  respecting  its  existing  rule 
systems  and  limited  autonomy.  China's  interference  appears  in  a  negative 
light  only  if  one  ignores  the  Chinese  view  that  sovereignty  has  always 
belonged  to  China  and  will  fully  revert  to  it  on  1  July  1997.  Any  British 
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actions  in  the  last  few  years  before  1997  that  have  implications  beyond  the 
transfer  date  can  indeed  be  seen,  from  China's  perspective  as  interference, 
and  even  as  a  violation  of  the  agreed  principles  of  transfer. 

Overholt  (1993:168)  points  out  that  China  has  never  violated  the  Joint 
Declaration,  while  Britain  continues  to  make  the  transition  process  more 
difficult  by  not  accepting  the  full  extent  of  Chinese  control.  Clearly,  the 
vagueness  of  the  transfer  arrangements,  having  initially  served  both  sides 
so  well,  has  at  times  become  a  problem.  Many  issues  have  not  really  been 
solved.  Thus,  the  remaining  time  under  British  rule  must  inevitably  be  a 
period  of  insecurity,  as  those  who  are  claiming  to  be  in  charge  are  manif- 
estly not  the  masters  of  the  place  and  those  who  are  in  the  driving  seat 
cannot  really  take  off  till  the  appointed  hour.  The  impression  of  a  looming 
crisis  reflects  insecurity  over  the  future,  but  there  is  more  than  one  crisis. 
Considerable  nervousness  in  Hong  Kong  was  confirmed  in  particular  after 
the  1989  events: 

Disheartened  by  violent  crackdown  and  subsequent  political  chill  in 
China  and  Hong  Kong,  and  doubtful  of  Beijing's  and  London's  wafer- 
thin  assurances  that  the  colony's  economic  and  political  system  will 
remain  largely  intact  after  1997,  Hong  Kong's  people  have  been 
scrambling  to  emigrate.  Businesses  are  skittish  about  the  future  as  they 
watch  costs  rise,  staff  rapidly  turn  over,  service  standards  falter,  and 
Hong  Kong's  position  as  South  east  Asia's  leading  financial  and  service 
centre  put  into  jeopardy  (Pomery,  1990:773). 

By  the  time  of  writing,  the  effects  of  the  1 989  events  have  clearly  lost  some 
of  their  impact.  Still,  many  people  and  companies  want  to  insure  themselves 
by  trying  to  get  a  foreign  passport  or,  in  the  case  of  companies,  by  moving 
the  seat  of  their  headquarters.  This  is  part  of  what  is  commonly  called 
the  Hong  Kong  brain  drain  and  capital  drain.  The  following  sections  show, 
however,  that  many  people  who  want  to  obtain  a  foreign  passport  might 
use  it  rather  as  an  insurance  policy  than  as  a  means  for  permanent  emigra- 
tion. It  would  be  too  simplistic  and  in  fact  quite  wrong  to  imagine  a  linear 
decline  in  direct  correlation  to  the  perceived  flight  of  people  and  capital. 
In  a  sense,  the  continuing  insecurity  is  also  a  positive  factor  in  that  it  allows 
for  hope  that  Hong  Kong's  transfer  to  the  PRC  may  indeed  bring  a  large 
measure  of  profitable  continuity. 
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■   4.2  Capital  drain  from  Hong  Kong 

Capital  drain  can  be  generally  defined  as  the  departure  of  the  headquarters 
and/or  part  of  the  capital  that  Hong  Kong  people  and  foreigners  had  placed 
or  invested  in  the  Crown  colony.  A  brief  analysis  of  capital  drain  from  Hong 
Kong  is  useful  here;  it  has  obvious  links  and  similarities  with  the 
corresponding  brain  drain  which  is  discussed  in  the  next  section. 

There  is  more  freedom  of  movement  for  capital  than  for  people.  It  is 
consequently  hard  to  estimate  precise  capital  outflows  and  inflows  which 
lead  to  a  net  balance;  undue  focus  on  balance  statistics  alone  hides  all  kinds 
of  capital  flows.  It  is  important  for  our  present  analysis  to  emphasise  that, 
despite  generalised  allegations,  a  simple  outflow  movement  of  capital 
cannot  be  supported  by  formal  evidence.  Until  1983,  there  was  a  net 
inflow  of  capital  to  Hong  Kong.  According  to  Skeldon  (1990-91),  out- 
flow of  capital  was  due  largely  to  overseas  investments  made  by  Hong 
Kong  entrepreneurs,  rather  than  to  capital  which  emigrants  carried  away. 

A  certain  number  of  Hong  Kong  companies  have  decided  to  move  away 
because  of  the  risks  of  1997.  For  instance,  one  of  Hong  Kong's  biggest 
companies,  Jardine  Matheson,  who  employ  40,000  people  in  20  countries, 
decided  to  shift  its  headquarters  to  Bermuda,  governed  by  British  laws,  in 
1984  while  the  Sino-British  Declaration  was  being  negotiated.  One  reason 
for  this  company's  distrust  is  apparently  its  earlier  experience  of  confisca- 
tion of  assets  in  mainland  China  after  1949. 

However,  such  international  moves  may  not  only  be  evidence  of  some 
kind  of  flight  but  may  also  be  connected  to  expansion  plans  and  could 
arguably  be  explained  as  a  natural  consequence  of  dynamic  growth  in  an 
increasingly  internationalised  global  economy,  even  as  the  establishment 
of  Hong  Kong  sub-colonies.  But  it  would  be  naive  to  believe  that  the 
trend  to  relocate  from  Hong  Kong  has  nothing  to  do  with  1997.  The  Hong 
Kong  and  Shanghai  Banking  Corporation,  Hong  Kong's  biggest  bank, 
already  had  the  majority  of  its  branches  abroad  when,  in  December  1990, 
it  moved  its  headquarters  to  London.  This  was  quite  unexpected  —  it  has 
central  bank  status  in  Hong  Kong  —  but  was  further  proof  of  the  real 
apprehensions  about  the  future. 

A  notable  trend  in  recent  years,  which  does  not  go  as  far  as  visibly 
changing  the  headquarters  of  an  operation,  has  been  the  external  diversifi- 
cation by  local  Chinese  banks,  such  as  the  Bank  of  East  Asia,  Overseas 
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Trust  Bank,  Wing  Lung  Bank  and  others.     This  trend  reflects  the  reaction 

33 
of  Hong  Kong  businessmen  to  diversify  out  of  Hong  Kong.     This  kind  of 

insecurity  is  also  reflected  in  the  approach  taken  by  foreign  investors  in 

Hong  Kong.  An  attitudinal  survey  of  investors  in  1984  found  that  the 

majority  were  relatively  large  firms  with  a  long-term  —  though  limited  — 
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involvement  in  Hong  Kong.  Interestingly,  this  study  concluded  that  'they 
were  diversified  corporations  in  the  sense  that  they  did  not  have  too  many 
of  their  eggs  in  the  Hong  Kong  basket.'  (Ho,  1984:10). 

Capital  outflow  may  reflect  a  measure  of  insecurity  but  would  not 
necessarily  be  a  negative  economic  element,  since  it  could  represent 
productive,  lucrative  and  diversified  large  investments  abroad.  Sung 
(1991a:3-4)  has  argued  forcefully  that  the  real  picture  of  Hong  Kong's 
capital  movement  is  not  one  of  uncompensated  haemorrhage  of  skills  and 
capital: 

The  true  picture  is  one  of  the  internationalisation  of  Hong  Kong 
economy:  an  outflow  of  Hong  Kong  skills  and  capital  to  establish 
international  links  and  connections,  and  an  inflow  of  international 
skills  and  capital  which  again  strengthens  the  international  links  of 
Hong  Kong.  The  internationalisation  of  the  Hong  Kong  economy  is  the 
key  to  the  survival  of  Hong  Kong  as  a  distinct  entity  under  Chinese 
sovereignty. 

Sung  (1991  a:2)  himself  emphasises  that  his  paper  dwells  on  the  bright  side, 
concentrating  on  economics  rather  than  politics.  Seen  in  this  more  positive 
light,  pulling  out  of  Hong  Kong  entirely  could  indeed  be  a  foolish  and 
economically  shortsighted  strategy. 

But  politics  cannot  be  ignored.  Several  authors  emphasise  political 
analysis  rather  than  persuasive  economic  facts  and  come  to  less  positive 
conclusions.  Sung  ( 1 99 1  a:8)  has  generally  noted  an  observable  historical 
pattern  wherein  Hong  Kong  has  net  inflows  during  periods  of  prosperity, 
and  outflows  during  political  crises.  Following  the  Tiananmen  Square 
events,  the  net  outflow  increased  in  1989  from  6%  of  the  GDP  in  1988  to 

'in 

a  record  8%  in  1 989.  In  1 990,  however,  net  capital  outflow  remained  well 
below  alarmist  predictions  and  reached  only  $3.8  billion  or  5.4%  of  the 

TO 

GDP."  Net  capital  outflow  can,  as  indicated  earlier,  also  be  seen  as  a 
measure  of  the  prosperity  of  Hong  Kong  (Sung,  1991  a:8). 

Capital  outflow  continues  to  be  matched  by  considerable  inflow.  Ho 
(1984:13)  provides  figures  for  1983  which  show  more  Japanese  than  USA 
foreign  investors  in  Hong  Kong  for  that  year.  However,  the  volume  of  US 
investment  was  larger  than  for  the  Japanese  and  the  percentage  of  total  US 
foreign  investment  directed  towards  Hong  Kong  is  given  as  an  incredibly 
high  46.2%.39  More  recently,  the  most  important  capital  importers  were, 
in  decreasing  order,  Japan,  China  and  the  USA.  Overall,  the  statistics 
show  a  growing  number  of  players,  which  cannot  be  bad  news  for  Hong 
Kong: 

Japan  invested  HK$  7  billion  in  1 990,  accounting  for  27  percent  of  total 
foreign  investment  for  the  year.  Hong  Kong  is  the  foremost  place  of 
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investment  for  [the]  Japanese  in  Asia  after  Indonesia.  Recently, 
Taiwanese,  South  Korean  and  ASEAN  investors  are  also  active  in 
Hong  Kong  (Sung,  1991a:8). 

This  would  appear  to  indicate  a  trend  of  asianisation  and  further  interna- 
tionalisation  of  the  Hong  Kong  economy.  Japan  alone  introduced  about 
HK$  23  billion  between  1989  and  1991  The  large  Japanese  and  Ameri- 
can investments  in  Hong  Kong  will  certainly  give  these  countries  an  interest 
in  continued  well-being.  Following  the  Sino-British  Declaration,  China 
too  has  been  investing  massively  in  Hong  Kong  companies;  more  recently, 
it  appears  to  have  become  the  major  investor.  Some  worry  about  it,  while 
others  argue  that  Chinese  investors  are  looking  for  economic  return  rather 
than  political  influence. 

Generally  speaking,  the  net  movements  of  capital  are  more  or  less 
directly  related  to  political  stability  in  the  PRC.  Hong  Kong's  economic 
barometers  have  at  times  been  jittery  in  the  last  few  years  but  there  has  been 
amazing  resilience.  While  many  people  could  not  dispose  of  their  fixed 
assets  and  are  thus  tied  to  the  territory,  large  investors  have  clearly  chosen 
a  strategy  of  limited  involvement  in  Hong  Kong,  testing  the  waters. 
Therefore,  everything  will  depend  on  how  the  Chinese  actually  handle 
economic  issues  in  Hong  Kong  after  formal  transfer.  We  find  much  cautious 
optimism  here,  strengthened  by  the  growing  evidence  of  significant 
Chinese  investment  in  Hong  Kong.  Given  that  Hong  Kong  has  been  an 
important  part  of  China's  economy  for  at  least  a  decade  now,  the  pessimism 
of  some  authors  seems  excessively  coloured  by  historical  prejudices  or 
recent  political  events.  It  remains  correct  that  the  Chinese,  and  they  alone, 
will  need  to  decide  how  to  handle  Hong  Kong.  We  would  agree  with 
Overholt  ( 1 993),  however,  that  it  is  unlikely  that  the  PRC  will  simply  ignore 
the  economic  benefits  which  a  prosperous  and  flourishing  Hong  Kong 
already  brings  to  the  country  as  a  whole. 

Since  there  is  no  doubt  who  will  be  the  new  masters  after  30  June  1997, 
investors  —  many  of  whom  are  already  doing  much  business  with  China 
anyway  —  will  need  to  adjust  to  new  realities.  Even  if  that  means  more 
controls  and  less  profits,  there  is  every  likelihood  that  Hong  Kong  will 
remain  a  prosperous  place.  After  all,  most  of  the  people  will  remain  there 
and  will  probably  show,  once  again,  that  the  really  crucial  asset  in  the 
economic  miracle  of  Hong  Kong  are  the  people,  not  the  policies.  But 
what  if  the  people  leave?  To  what  extent  can  the  economy  of  the  territory 
then  survive?  This  is  what  we  turn  to  in  the  following  section. 
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■   4.3  'Brain  drain'  in  Hong  Kong 

So  far,  we  have  noted  the  lingering  insecurity  over  the  future  of  Hong  Kong 
while  emphasising  its  continued  attractiveness  as  an  economic  powerhouse 
of  international  dimensions.  To  what  extent  can  the  people  alleviate  their 
fears  about  political  repression  and  economic  restructuring  by  trusting  that 
Hong  Kong,  as  China's  'golden  goose',  will  not  be  destroyed?  The  fact  that 
economics  weigh  heavily  in  the  minds  of  people  has  been  noted  by  several 
authors.  Economics,  as  much  as  political  considerations,  were  mentioned 
by  our  respondents  in  Hong  Kong  as  central  parameters  in  their  decisions 
about  emigration. 

The  phenomenon  of  brain  drain  involves  the  departure  of  people  from 
a  particular  area,  territory  or  country  and  refers  specifically  to  skilled  and 
educated  people.  Emigrants  from  Hong  Kong  may  leave  or  be  accepted 
abroad  because  of  their  qualifications  or  competence,  or  their  wealth,  so 
one  might  speak  also  of  'capital  drain'.  While  the  'pull'  factors  drawing 
people  to  the  territory  in  the  first  place  continue  to  be  strong,  are  there  now 
significant  'push'  factors  making  people  leave?  Or  do  other  countries  exert 
'pull-effects'  which  result  in  emigration  from  Hong  Kong?  We  saw  in 
chapter  2  that  Hong  Kong  has  been  operating  a  vaguely  circumscribed 
laissez-faire  policy  concerning  the  mobility  of  people  across  its  borders. 
So  there  are  no  accurate  statistics  of  the  inflows  and  outflows  of  people. 
The  Hong  Kong  debates  have  been  affected  by  the  consequent  insecurity 
about  emigration  flows  from  Hong  Kong  and  the  apprehensions  and 
political  brinkmanship  to  which  this  has  given  rise  in  Britain. 

Many  developing  countries  are  currently  suffering  the  negative  impact 
of  brain  drain.  They  have  to  bear  the  costs  for  the  education  of  skilled  young 
people,  whose  productive  services  are  then  exploited  by  a  receiving  country 
which  gains  a  'brain'  without  contributing  to  the  various  infrastructural 
costs  for  its  production.  To  an  extent,  Hong  Kong  now  sees  a  reversal  from 
the  time  when  it  contributed  to  'brain  drain'  from  other  countries. 

In  the  context  of  the  debates,  'brain  drain'  relates  to  a  scenario  in  which 
the  key  people  of  Hong  Kong  gradually  abandon  the  territory  because  of 
worries  related  to  1997,  leaving  skills  gaps  which  impair  the  profitability 
of  business  and  may  lead  to  overall  economic  decline.  But  how  realistic  is 
such  a  scenario?  How  far  does  the  evidence  about  emigration  suggest  a 
brain  drain  phenomenon?  Our  evidence  demonstrates  that  the  alarmist 
scenarios  are  again  reflecting  exaggerated  images  of  reality,  with  political 
undertones  exploited  —  mainly  in  Britain  —  for  ulterior  motives.  It  is 
clearly  unrealistic  to  envisage  a  Hong  Kong  ultimately  without  brains,  since 
most  residents  cannot  and  will  not  move  away  from  the  territory. 
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□   4.3.1  The  facts  about  emigration 

The  people  whose  departure  has  created  the  prevailing  image  of  'brain 
drain'  are  certainly  an  elite  minority,  albeit  a  substantial  one.  The  figures 
quoted  for  emigrants  from  Hong  Kong  vary  between  half  a  million  and  a 
million.  J.Y.S.  Cheng  (1990b:182)  wrote: 

Those  who  can  leave  the  territory  between  now  and  1997  will  be  less 
than  a  million,  probably  around  half  a  million.  In  other  words,  about  5 
million  people  will  have  to  stay  in  Hong  Kong. 

Such  rough  estimates  are  confirmed  in  another  detailed  study  which  also 
relied  on  official  statistics.  The  Hong  Kong  government  estimated  in  1990 
that  the  number  of  emigrants  would  stay  at  around  62,000  per  year,  which 
was  the  approximate  1990  figure. 

Thereafter,  emigration  will  likely  rise  as  Hong  Kong  approaches  the 
psychological  barrier  of  1997.  It  appears  likely  that  more  than  half  a 
million  people  will  leave  between  1990  and  1997.  (Sung,  1991a:4). 

Physical  emigration  and  the  various  'insurance'  schemes  designed  to  keep 
key  people  in  Hong  Kong  while  offering  them  the  right  of  residence  abroad, 
are  ingeniously  intertwined.  The  official  emigration  figures  do  not  reflect 
the  full  picture  of  coping  strategies.  We  must  consider  also  the  hidden 
effects  of  the  acquisition  of  foreign  passports.  Few  detailed  statistics  are 
available;  all  we  have  are  some  glimpses  of  relevant  policies.  Singapore, 
obviously  intent  on  benefiting  from  Hong  Kong's  insecurities,  has  offered 
around  50,000  immigration  visas  to  Hong  Kong  professionals.  Crucially, 
these  need  not  be  taken  up  immediately;  there  is  a  five  year  time  limit. 
At  a  time  of  crisis,  therefore,  Hong  Kong  people  will  turn  not  to  Britain  but 
Canada,  the  USA  and  Australia,  as  well  as  Singapore  and  other  Asian 
countries.  Sung  (1991a:ll)  has  concluded  that: 

By  the  year  2000,  around  one  million  Hong  Kong  people  will  have 
acquired  foreign  passports  or  immigrant  visas,  and  perhaps  another 
million  can  apply  for  immigration  because  of  family  connections. 

Sung  ( 1 99 1  a:3)  also  makes  the  crucial  point  that  while  the  exodus  of  skilled 
people  from  Hong  Kong  is  well-publicised,  what  is  not  well-known  is  that 
immigration  still  exceeds  the  outflow.  Even  in  the  extremely  sensitive 
aftermath  of  the  1989  massacre  in  Beijing,  Hong  Kong's  42,000  emigrants 
in  1989  were  more  than  compensated  for  by  77,300  immigrants  in  the  same 
year.  As  many  as  27,300  of  these  were  legal  immigrants  from  China  (Sung, 
1991a:4). 

Thus,  Hong  Kong  is  not  actually  losing  people  overall  and  the  alarm 
about  emigration  sounds  exaggerated.  Overholt  concludes  that: 
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The  brain  drain  can  hardly  imply  doom  for  Hong  Kong  and  be  consist- 
ent with  rosy  optimism  for  Singapore.  It  is  in  fact  a  serious  but 
manageable  problem  for  both  countries.  Hong  Kong  is  just  beginning 
to  experience  a  return  flow  of  people  ( 10  to  15  per  cent  of  the  outflow, 
but  highly  concentrated  among  the  most  talented  and  ambitious  emi- 
grants), who  have  already  received  their  Canadian  and  Australian 
passports,  and  it  is  the  recipient  of  a  vast  inflow  of  highly  talented 
people  from  Japan,  North  America,  Western  Europe  and  South  east 

Asia.  In  addition,  many  of  China's  most  talented  people  are  also 

52 
immigrating. 

While  the  worry  that  Hong  Kong  is  losing  'brains'  is  doubtlessly  correct, 
the  people  it  currently  receives  as  immigrants  could  scarcely  be  classified 
as  'brainless';  they  include  a  rising  number  of  highly  skilled  migrants  and 
remigrants,  as  we  shall  see  in  more  detail  below.  The  overall  conclusion  is 
rather  positive  and  counters  the  common  gloom  and  doom  image: 

Capital  flight  and  brain  drain  are  not  in  fact  crippling  Hong  Kong, 
despite  the  vigorous  efforts  of  local  people  and  businesses  to  obtain 
'insurance  policies'  in  the  form  of  foreign  legal  domicile  (Overholt, 
1993:140). 

Interestingly,  one  author  has  compared  the  outflow  from  Hong  Kong  with 
the  exodus  from  East  Germany  in  1989.  He  concludes  that  the  perceived 
haemorrhage  of  skilled  personnel  from  Hong  Kong  is  actually  at  a  sustain- 
able rate,  while  this  was  clearly  not  the  case  in  East  Germany,  which  did 
not  enjoy  the  benefits  of  new  immigration  exceeding  the  numbers  of 
emigrants. 

Emigration,  various  insurance  strategies  and  fresh  immigration  to  Hong 
Kong  are  all  operating  at  the  same  time,  leading  to  positive  gains  of 
population.  This  is  quite  a  contradiction  to  the  British  official  picture  of  a 
declining  and  doomed  territory  whose  interests  need  to  be  protected.  While 
Wilson  (1990:243)  advocated  what  he  calls  a  'brain  gain'  project  for  Hong 
Kong,  Overholt  ( 1 993 : 1 84)  has  argued  that  the  press,  in  particular,  has  only 
told  us  part  of  the  story: 

When  the  Western  press  was  reporting  a  vast  exodus  from  Hong  Kong 
of  forty-five  thousand  people  per  year  in  the  mid-1980s  and  sixty 
thousand  annually  in  the  late  1980s  (accurate  figures  as  far  as  they 
went),  not  one  major  newspaper  reported  the  countervailing  fact  that 
eighty  thousand  people  per  year  were  moving  into  Hong  Kong.  The 
total  number  of  highly  educated  people  in  Hong  Kong  rose  throughout 
the  period,  but  all  through  the  Western  world  commentators  were 
maintaining  that  Hong  Kong's  talent  base  was  being  depleted. 
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Thus,  far  from  abandoning  a  sinking  ship,  most  of  Hong  Kong's  people 
and  significant  numbers  of  its  elite  either  stay  where  they  are  or  return  as 
soon  as  they  can,  and  they  are  constantly  joined  by  newcomers  attracted 
by  the  economic  potential  of  the  territory.  So  why  has  the  issue  of  'brain 
drain'  become  so  prominent? 

The  answer  appears  to  lie  in  a  combination  of  economic  facts  and  skilled 
manipulation  of  information.  On  the  economic  side,  it  would  appear  that 
the  concerns  and  agenda  of  business  leaders  in  Hong  Kong  have  dominated 
the  debate  and  the  headlines.  Their  apprehensions  about  the  fact  that  Hong 
Kong's  highly  skilled  people  are  leaving  the  territory  have  given  more 
prominence  to  the  emigration  debate,  although  the  business  concerns  are 
primarily  focused  on  skills  depletion  and  the  consequent  loss  of  profits. 
This  has  in  turn  facilitated  political  use  of  this  issue,  not  only  to  beat  the 
drum  against  China  but  also  perhaps  to  fool  the  British  public  into  believing 
that  mass  emigration  from  Hong  Kong  threatens  Britain.  The  British 
government  may  even  seek  credit  for  the  fact  that  few  Hong  Kong  Chinese 
have  'flooded'  into  Britain.  Not  accidentally,  one  must  suspect,  it  serves 
British  domestic  interests  well  to  cultivate  a  lingering  fear  of  mass  immi- 
gration from  Hong  Kong. 

Considering  'brain  drain'  in  Hong  Kong  is,  then,  quite  a  different  issue 
from  British  anxiety  about  mass  immigration.  Britain,  having  made  it  quite 
clear  that  it  does  not  want  the  people  of  Hong  Kong,  seems  otherwise 
worried  about  the  brain  drain  issue  only  to  the  extent  that  it  shrinks  margins 
of  profits  and  endangers  the  stability  of  Hong  Kong  prior  to  the  handover. 
This  is  ultimately  what  Britain  means  by  'stability'  in  Hong  Kong. 

Statistics  about  emigration  are  approximations  but  still  provide  some  useful 
information.  The  table  below  is  based  on  official  Hong  Kong  government 
estimates  of  emigration  between  1980  and  1991: 


Year 

Number  of  emigrants 

1980 

22,400 

1981 

18,300 

1982 

20,300 

1983 

19,800 

1984 

22,400 

1985 

22,300 

1986 

19,000 

1987 

30,000 

1988 

45,800 

1989 

42,000 

1990 

62,000 

1991 

58,000 
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These  figures  show  that  from  1980  to  1986,  the  level  of  emigration  from 
Hong  Kong  has  been  fairly  stable  at  around  20,000  a  year.  They  also  show 
the  relative  absence  of  a  link  between  the  emigration  rate  and  important 
events  such  as  the  Sino-British  negotiations.  Granted,  the  figures  refer  to 
actual  emigrants,  not  the  number  of  applications  received  by  the  various 
foreign  authorities.  Since  many  applications  take  quite  some  time  to  be 
processed,  there  is  a  delay  before  the  effects  of  upheavals  appear  in 
emigration  statistics.  Skeldon  (1990-91:503)  is  probably  correct  when  he 
concludes  that, 

The  major  political  and  economic  events  affecting  Hong  Kong  during 
the  first  half  of  the  1980s  do  not,  however,  appear  to  have  had  any 
significant  impact  on  the  flow  of  emigration  one  way  or  the  other. 

Nevertheless,  a  sharp  increase  can  be  observed  from  1987,  reflecting  the 
insecurities  generated  by  the  1984/5  events  in  Hong  Kong.  The  increase  in 
emigration  was  even  sharper  in  1 990,  due  apparently  (with  less  time-lag) 
to  the  Spring  1989  events.  In  fact,  Sung  (1991a:3)  gives  a  figure  of  52,000 
emigrants  for  1989  rather  than  the  lower  number  cited  above.  The  discrep- 
ancy is  not  explained.  Official  'toning'  of  such  figures  may  have  been  a 
factor  in  the  process  of  confidence  building  in  Hong  Kong.  Thus,  the 
government  estimated  that  some  50,000  people  would  leave  Hong  Kong 
in  1990,56  while  the  final  official  figure  of  62,000  turned  out  to  be 
considerably  higher. 

Skeldon  (1990-91:504)  gives  a  table  with  statistics  of  immigrants  from 
Hong  Kong  to  Australia,  Canada  and  the  United  States  between  1 970  and  1 989. 
More  recent  figures  to  supplement  this  table  have  been  made  available  to  us 
by  immigration  officials  in  Hong  Kong."  Several  developments  are  particu- 
larly noteworthy.  Firstly,  much  before  the  official  negotiations  about  Hong 
Kong's  future,  there  was  already  significant  emigration  to  Canada  and  the 
USA.  Secondly,  Canada's  role  as  the  leading  recipient  of  Hong  Kong 
emigrants  has  become  still  more  pronounced.  In  fact,  the  figures  show  Canada 
as  the  leading  receiving  country  ever  since  1987.  Australia  has  been  catching 
up  fast  and,  in  1992,  overtook  the  USA  as  the  second  most  prominent 
destination.  The  table  below  comprises  Skeldon's  figures  and  the  more  recent 
statistics: 
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Year 

Australia 

Canada 

United  States 

1970 

4,509 

9,720 

1971 

5,009 

7,960 

1972 

715 

6,297 

10,916 

1973 

734 

14,661 

10,300 

1974 

1,130 

12,704 

10,700 

1975 

1,593 

11,132 

12,547 

1976 

1,302 

10,725 

16,950 

1977 

1,633 

6,371 

12,272 

1978 

2,313 

4,740 

11,145 

1979 

1,836 

5,966 

16,838 

1980 

2,822 

6,309 

10,903 

1981 

1,960 

6,451 

9,120 

1982 

2,414 

6,542 

11,908 

1983 

2,756 

6,710 

12,525 

1984 

3,961 

7,696 

12,290 

1985 

5,136 

7,380 

10,975 

1986 

4,912 

5,893 

9,930 

1987 

5,140 

16,170 

8,785 

1988 

7,942 

23,281 

11,817 

1989 

9,998 

19,994 

12,236 

1990 

11,538 

28,825 

1991 

16,747 

22,340 

18,296 

1992 

15,656 

33,769 

14,835 

Total 

102,683 

281,207 

286,251 

One  could  discuss  these  figures  in  great  detail  and  comment  on  the  large 
number  of  variables  influencing  them.  The  time-lag  between  applying  for 
emigration  and  receiving  the  necessary  documentation  definitely  appears 
to  be  an  important  factor.  There  has  been  evidence  of  a  marked  increase  in 
emigration-related  enquiries  to  the  consulates  of  the  USA,  Canada  and 
Australia  during  summer  1989,  but  the  emigration  figures  show  an  increase 
only  in  1 990.  Of  course,  the  above  statistics  do  not  give  a  complete  picture 
of  emigration  from  Hong  Kong.  Several  other  countries  have  been  quick 
to  snap  up  attractive  potential  emigrants  and  reports  have  begun  to  appear 
of  'passports  for  sale' . 

There  is  undoubted  evidence  of  emigration  from  Hong  Kong  and  it 
probably  remains  'an  admittedly  serious  problem'  (Overholt,  1993:139). 
But  not  all  of  it  pertains  to  outright  'brain  drain',  as  is  only  natural  for  an 
international  business  centre  like  Hong  Kong.  The  fact  remains  that  the 
events  of  1989  have  not  led  to  a  mass  exodus.  Most  important  for  our 
present  debate,  while  the  emigration  statistics  clearly  show  more  people 
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emigrating  from  Hong  Kong  to  the  major  receiving  countries  as  1997 
approaches,  very  few  contemplate  emigrating  to  Britain.  The  following 
section  discusses  this  in  more  detail. 

□   4.3.2    Surveys  of  opinion  in  Hong  Kong 
about  emigration 

The  available  literature  makes  reference  to  a  large  number  of  opinion 
surveys  in  Hong  Kong  on  all  kinds  of  issues,  including  emigration  and 
'brain  drain' .  In  the  absence  of  democratic  institutions,  such  surveys  clearly 
serve  a  variety  of  purposes.  More  recently,  they  have  often  been  used  to 
gauge  the  level  of  confidence  in  Hong  Kong  and  have,  over  time,  become 
a  useful  indicator  of  sensitivity  to  important  events  affecting  its  future. 
While  one  might  argue  that  opinion  surveys  can  be  easily  manipulated  to 
yield  certain  results,  collectively  they  can  tell  us  much  about  the  potential 
for  emigration  from  Hong  Kong  and  for  migration  to  Britain. 

Pomery  ( 1 990:777)  emphasises  the  initial  trust  in  the  1 984  arrangements 
and  a  general  optimism;  this  was  shattered  by  the  events  of  1989.  Already 
in  1988,  some  opinion  surveys  found  that  almost  a  quarter  of  respondents 
wanted  to  emigrate.  During  summer  1989,  far  less  respondents  showed 
confidence  in  the  future  of  Hong  Kong  and  in  one  survey  as  many  as  37% 
of  respondents  said  they  were  actively  preparing  to  emigrate  or  had  family 
members  who  were  already  abroad. 

The  Tiananmen  Square  massacre  was  a  huge  blow  to  Hong  Kong's 
confidence  in  a  future  free  from  too  many  restrictions.  Suddenly,  it  ap- 
peared that  despite  all  kinds  of  promises,  important  freedoms  would  be 
curtailed  for  the  people  of  Hong  Kong  and  'one  country,  two  systems' 
sounded  hollow.  Concern  about  this  has  clearly  dominated  after  1989, 
together  with  doubts  about  economic/political  stability  after  the  transfer. 
The  British  policy  of  offering  potential  refuge  by  giving  the  right  of  abode 
in  Britain  to  selected  persons  and  their  families,  should  conditions  become 
unbearable  in  Hong  Kong  after  the  transfer,  thus  becomes  relevant  for  our 
present  discussion. 

A  detailed  survey  was  undertaken  by  the  Hong  Kong  Society  of  Ac- 
countants in  September/October  1990,  among  accountants,  as  one  of  the 
key  professions  which  was  beginning  to  lose  large  numbers  of  members 
due  to  emigration.  The  findings  were  based  on  1037  responses  to  question- 
naires. Several  pertinent  questions  were  asked:  Firstly,  how  many  members 
were  considering  emigration  and  when?  Secondly,  after  emigrating  suc- 
cessfully, did  they  intended  to  return  to  the  colony?  Responses  showed  that 
79.8%  of  those  who  had  not  emigrated  intended  to  do  so,  mostly  after  1992 
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but  before  1997.  Thus  the  overwhelming  intention  among  this  group  of 
professionals  was  to  leave  the  colony  before  the  official  transfer. 

Perhaps  the  most  relevant  question  for  our  present  discussion  was  whether 
or  not  intentions  to  emigrate  would  be  influenced  by  acquisition  of  right  of 
abode  in  the  UK.  Among  those  who  planned  to  emigrate  if  given  that  right  the 
following  responses  were  received: 

1 .  345  respondents  (65 .2%)  would  change  their  emigration  plans  and 
stay  in  Hong  Kong; 

2.  1 64  respondents  (31 .0%)  would  not  change  their  emigration  plans 
and  would  not  stay  in  Hong  Kong; 

3.  20  respondents  (3.8%)  did  not  specify  their  intention. 

Among  those  intending  to  emigrate,  then,  roughly  two  thirds  were  strongly 
attached  to  Hong  Kong  and  would  retract  from  their  emigration  plans, 
should  they  be  given  right  of  abode  by  the  UK  government.  On  the  other 
hand,  almost  one  third  would  stick  to  their  decision  to  abandon  Hong  Kong. 
This  can  be  seen  as  a  measure  of  distrust  in  Britain  and  its  policies  but  also 
as  a  reflection  of  an  intention  to  leave  Hong  Kong  for  a  yet  greener  pasture. 
The  responses  could  indeed  be  interpreted  as  an  indication  that  the  respond- 
ents might  re-migrate  to  Hong  Kong  in  the  future.  Again,  this  would  not 
happen  via  Britain. 

The  concept  of  a  right  of  abode  is  not  unique  to  English  law;  Hong  Kong's 
people  have  been  quick  to  learn  that  the  right  to  live  abroad  can  be  acquired  in 
a  variety  of  ways.  Heightened  awareness  about  the  importance  of  such  'insur- 
ance policies'  is  apparent  from  the  responses  in  the  same  opinion  survey  of 
1990  about  return  migration.  Respondents  were  asked  if  they  would  return  to 
Hong  Kong  after  obtaining  settlement  rights  overseas.  These  responses  do  not 
identify  preferences  for  particular  countries  but  are  interesting  in  themselves: 


Will  not 

Will 

Not 

return 

return 

specified 

Total 

1 .  Emigrated 

48  (45.3%) 

46  (43.4%) 

12(11.3%) 

106(100%) 

[17.8%] 

[13.2%] 

[70.6%] 

[16.7%] 

2.  Not  emigrated, 

221  (41.8%) 

303  (57.3%) 

5  (0.9%) 

529(100%) 

residing  in  Hong 

[82.2%] 

[86.8%] 

[29.4%] 

[83.3%] 

Kong,  planning  to 

emigrate 

Total: 

269  (42.4%) 

349  (54.9%) 

17  (2.7%) 

635(100%) 

[100%] 

[100%] 

[100%] 

[100%] 
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This  shows  that,  after  having  obtained  foreign  passports  and  the  right  to 
reside  in  the  respective  country,  many  of  the  Hong  Kong  accountants  were 
planning  to  return  to  the  territory.  This  number  was  higher  among  those 
who  had  not  yet  emigrated,  but  also  very  high  among  accountants  who  had 
already  emigrated  and  so  were  in  an  advanced  stage  of  coping  with  the 
transfer. 

In  December  1 990  and  early  January  1 99 1 ,  a  smaller  survey  on  emigration 
was  undertaken  in  Hong  Kong.  ~  A  cross-section  of  the  Chinese  community 
was  approached  and  61 2  responses  received.  The  results  of  this  survey  updated 
earlier  inquiries  and  help  us  to  understand  and  analyse  the  brain  drain  phe- 
nomenon. In  a  stipulated  set  of  six  responses,  the  following  were  identified,  in 
descending  order,  as  reasons  for  leaving: 

1 .  Individual  freedom  may  be  at  risk  in  post- 1997  Hong  Kong 

2.  Have  no  confidence  in  the  stability  of  Hong  Kong  after  1997 

3.  Wish  to  have  the  security  of  a  second  passport 

4.  The  door  for  emigration  may  close  at  any  time 

5.  Want  their  children  to  be  educated  abroad 

6.  Want  their  children  to  have  citizenship  in  another  country. 

This  appears  to  confirm  earlier  findings  that  politics  are  only  of  secondary 
importance  so  long  as  no  one  actually  gets  killed  on  the  streets  of  Hong 
Kong.  However,  the  responses  are  not  precise  enough  to  distinguish 
political  and  economic  concerns.  While  these  two  are  clearly  intermingled, 
several  authors  appear  to  argue  that  economic  concerns  predominate. 
This  may  help  to  explain  why  many  people  in  Hong  Kong  make  arrange- 
ments to  leave  but  do  not  actually  abandon  the  territory. 

The  British  worry  that  hundreds  of  thousands  of  Hong  Kong  emigrants 
might  be  coming  to  Britain  was  shown  as  entirely  misguided  in  this  survey 
also:  Respondents  were  asked  to  list  potential  emigrating  countries  in  order  of 
preference.  The  results  confirm,  in  essence,  what  we  know  from  earlier  studies: 

1.  Canada68 

2.  Australia 

3.  USA 

4.  Singapore 

5.  UK 

6.  New  Zealand 

7.  Others 
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The  January  1991  survey  by  Derek  Gobel  also  asked  the  612  Chinese 
respondents  from  various  social  classes  whether  or  not  they  would  emigrate 
to  the  UK  if  they  had  the  right  of  abode  there,  and  when  they  would  do  so. 
The  results  show  a  clear  division  of  decisions  made  concerning  the  period 
prior  to  1997,  and  after  the  transfer.  Before  1997,  only  1%  of  the  respond- 
ents would  migrate  to  the  UK,  9%  planned  to  go  elsewhere,  but  90%  wanted 
to  remain  in  Hong  Kong.  After  1997,  only  8%  wanted  to  remain  in  Hong 
Kong,  10%  expressed  a  wish  to  go  to  the  UK,  but  82%  wanted  to  go 
elsewhere.  The  graphic  representation  of  these  results  illustrates  that,  in 
either  case,  the  UK  remains  marginalised  as  a  destination  for  emigration: 


BEFORE  1997: 
100%  - 


50%  - 


90% 


1% 


0%  - 


U.K. 


remain  in 
H.K. 


elsewhere 


AFTER  1997  : 
100%  - 


50%  - 


0%  - 


82% 


10% 


8% 


U.K.     remain  in   elsewhere 
H.K. 
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On  the  attractiveness  of  Britain  as  an  emigration  country,  Simon  Murray, 
one  of  Hong  Kong's  leading  business  executives  and  Chairman  of  Hutchin- 
son Whampoa,  said  in  a  speech  in  Hong  Kong  on  20  April  1990  that  it  is 
'a  sublime  conceit  of  the  British  to  worry  that  millions  of  Hong  Kong 
Chinese  wish  to  move  there.  Most  Hong  Kong  residents  are  far  more 
interested  in  the  USA,  Australia,  or  Canada.'  The  truth  of  this  statement  is 
born  out  by  the  emigration  statistics  above.  Although  such  statistics  depend 
crucially  on  each  of  those  country's  immigration  regulations,  they  also 
reflect  the  preferences  of  the  people  who  actually  took  the  step  to  emigrate. 

These  results  further  support  the  contention  that  the  majority  of  Hong 
Kong's  people  wish  to  gain  foreign  passports  merely  as  a  'safeguard', 
should  anything  go  disastrously  wrong  under  PRC  rule  after  1 997.  Further- 
more, it  highlights  once  again  the  preference  of  the  people  for  countries 
other  than  Britain. 

Seen  in  this  light,  the  reactions  of  the  British  government  to  the  inse- 
curity caused  by  the  Tiananmen  Square  massacre  appear  panic-stricken  and 
ill-conceived. 

□   4.3.3  The  'creaming  off'  of  Hong  Kong's  elite 

According  to  a  Hong  Kong  quarterly  survey  in  August  1 99 1 ,  the  percentage 
of  people  who  had  no  desire  to  leave  was  69.4%  (Sung,  1991c:xxv)  and 
this  in  itself  is  a  kind  of  stability.  While  evidence  of  serious  'brain  drain' 
has  been  mounting,  there  is  growing  evidence  that  the  people  who  leave 
are  being  replaced  in  different  ways.  This  may  be  costly  for  the  economy 
but  business  goes  on. 

'Brain  drain'  suggests  that  the  people  lost  are  mainly  skilled,  competent 
and  well-educated.  Two  Hong  Kong  studies  have  provided  particularly 
detailed  information  on  patterns  of  emigration  and  investment  abroad. 
Skeldon  gives  detailed  statistics  on  the  profile  of  emigrants  for  the  year 
1986  and  compares  this  with  projected  figures  for  1989.  His  conclusion  is 
somewhat  surprising: 

While  emigrants  from  Hong  Kong  are  clearly  selected  in  terms  of  their 
education  and  skills  relative  to  Hong  Kong's  population  as  a  whole, 
the  vast  majority  of  emigrants  cannot  be  considered  to  be  either 
fabulously  wealthy  or  limited  to  elite  occupations.  (Skeldon,  1990- 
91:509). 

The  statistics  show  a  gradual  shift  towards  the  emigration  of  more  highly 
qualified  persons  but  by  no  means  only  the  elite.  This  seems  to  confirm 
Lam's  detailed  research  about  the  responses  of  different  social  groups  in 
Hong  Kong  to  emigration:  While  the  super-rich  can  afford  to  stay  on  until 
very  close  to  the  transfer  date  or  even  beyond  (although  they  may  transfer 
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70 
capital  and  investment  abroad),     many  middle-class  families  have  had  to 

decide  whether  to  stay.  In  principle,  the  less  well-off  the  families,  the  more 

difficult  it  becomes  to  settle  abroad.  In  order  to  contemplate  returning  to 

Hong  Kong  after  settlement  abroad,  a  family  needs  extra  resources. 

Secondly,  as  Sung  (1991a:4)  reports,  in  1987  and  1988  only  about  24% 
of  all  emigrants  were  professionals,  managers  and  administrators.  The 
actual  number  of  such  persons,  then,  is  quite  small,  since  the  statistics  on 
emigrants  include  children  and  dependents  of  professionals.  However,  it 
has  been  argued  that  even  relatively  low  numbers  of  highly  skilled  emi- 
grants can  have  a  detrimental  economic  effect  and  that  the  'functional  core' 
of  Hong  Kong's  employees  was  only  about  130,200  people  in  1989.  A 
more  meaningful  figure  to  measure  the  depletion  effects  of  emigration 
could  be  the  proportion  of  emigrant  families  headed  by  professionals.  This 
ratio  has  been  estimated  at  62%. 

Much  concern  has  been  focused  on  the  depletion  effects  in  certain 
professions.  According  to  one  detailed  study,  by  1987/88: 

Some  10  percent  of  the  1986  stock  of  engineers,  11  percent  of  the 
nurses  and  midwives,  13  percent  of  the  lawyers,  judges,  medical 
doctors,  and  dentists;  22  percent  of  the  accountants  and  auditors;  and 
35  percent  of  the  programmers  and  systems  analysts  had  been  lost. 

A  brief  specialist  study  on  the  brain  drain  in  Hong  Kong  argues  that  banking 
and  data  processing  are  particularly  hard-hit  because  these  are  operations 
staffed  by  professionals,  'whose  skills  may  be  easily  transferable  from  one 
institution  to  another  and  from  one  country  to  another.'  Apparently,  the 
Hong  Kong  Bank  alone  lost  84  of  its  700  executives  in  1988,  and  suffered 
a  depletion  rate  among  its  Chinese  managers  of  12%  in  1987,  14%  in  1988 
and  13%  in  1989.76 

Other  studies  cite  specific  figures  of  professionals  who  intend  to  leave 
Hong  Kong.  According  to  one  business  survey  in  late  1989,  between 
9- 1 0,000  professionals  were  expected  to  leave  in  1 989  alone.  The  overall 
conclusion  appears  to  be  that  the  brain  drain  may  not  be  dramatic,  but  that 
it  does  affect  the  way  in  which  Hong  Kong  businesses  work: 

The  emigration  of  skilled  managers  from  Hong  Kong  is  a  growing 
problem  that  is  accelerating  rapidly  and  creating  massive  headaches 
for  many  organisations.  Steps  can  be  taken  to  alleviate  the  problem, 
but  these  will  not  totally  resolve  it  (Shelton  and  Quok,  1990:14). 

While  emphasising  that  migration  waves  in  both  directions  are  nothing  new 
for  Hong  Kong,  one  specialist  author  has  argued  that  the  new  wave  of 
emigrants  is  characterised  by  the  fact  that  their  socio-economic  background 
and  status  is  higher  than  before.  More  recent  Hong  Kong  emigrants  are  a 
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privileged,  prosperous  and  respected  class,  and  this  enlarges  the  economic 
effects  of  their  emigration  (Lam,  1990b:62).  Thus,  the  overall  conclusion 
about  emigration  from  Hong  Kong  is  that  it  does  constitute  a  brain  drain, 
but  one  that  is  not  fatal  to  the  economy: 

The  figures  appear  catastrophic.  However,  it  must  be  remembered  that 
the  loss  was  alleviated  by  immigration  as  well  as  new  graduates  (Sung, 
1991a:4).78 

Since  those  rich  enough  to  leave  can  move  as  and  when  they  choose, 
political  rather  than  economic  concern  has  shifted  to  those  who  are  trapped 
in  Hong  Kong.  In  his  conclusion,  Lam  (1990b:77-78)  opens  a  can  of 
worms: 

The  real  tragedy  of  Hong  Kong  is  that  the  lengthy  grace  period 
associated  with  the  transfer  of  sovereignty  has  allowed  the  orderly 
departure  of  the  elite  but  has  not  provided  international  attention  and 
support  for  people  with  no  means  of  leaving.  Many  of  these  people 
have  legitimate  reasons  to  fear  political  persecution.  Yet  almost  none 
have  applied  for  status  as  legitimate  refugees  in  the  free  world.  Indeed, 
if  they  did  apply,  they  would  currently  be  rejected  by  most  countries. 
Immigration  policy  in  the  Western  world  is  still  substantially  driven  by 
perceived  economic  interests. 

This  statement  appears  to  point  to  the  possibility  of  refugee  streams  from 
Hong  Kong  after  the  transfer,  a  scenario  about  which  one  can  only  specu- 
late. In  his  other  recent  article,  Lam  develops  his  pessimistic  approach  to 
Hong  Kong's  future  after  1997,  arguing  that  its  economic  prosperity  has 
depended  on  its  peculiar  status.  Once  it  has  become  fully  part  of  China,  the 
basis  of  its  economic  miracle  will  slip  away. 

Lam's  conclusions  may  be  relevant  but  they  distract  from  the  real  issues  of 

on 

brain  drain.  His  articles,  like  other  relevant  work  ,  were  written  in  the 
immediate  aftermath  of  the  1989  tragedy,  when  trust  in  China  was  seriously 
shaken.  So  they  underestimated  the  growing  economic  integration  of  Hong 
Kong  with  mainland  China,  which  has  increasingly  contributed  to  Hong 
Kong's  stability.  More  importantly,  their  conclusions  do  not  take  account  of 
three  important  new  processes  in  the  replacement  of  the  emigrating  profes- 
sional elite.  These  are  discussed  in  the  following  sections  in  detail.  In  a  nutshell, 
they  are: 

1 .  Induction  of  new  professionals  from  within  Hong  Kong  through  a 
process  of  natural  succession  and  the  promotion  of  existing  local 
talent  into  senior  positions. 
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2.  Import  of  foreign  professionals  through  the  normal  process  of 
immigration  or  specifically  to  work  on  a  contract  basis.  Hong  Kong 
is  beginning  to  use  a  new  class  of  'guest worker',  albeit  at  a  highly 
professional  level.  The  phenomenon  itself  is  not  new;  the  signifi- 
cant change  is  that  these  workers  will  eventually  operate  under 
Chinese  control.  Here  is  a  reversal  of  the  classic  migrant  worker 
situation,  in  which  'third  world'  personnel  joins  a  'first  world' 
company. 

3 .  Use  of  remigration  by  Hong  Kong  professionals,  both  for  their  own 
personal  gain  and  the  benefit  of  companies  that  employ  them. 

□   4.3.4  Responses  to  skills  loss 

Sung  (1991a:5-6)  has  noted  that  'it  is  safe  to  infer  that  Hong  Kong  is 
experiencing  a  major  loss  of  expertise'.  As  indicated  above,  compensation 
strategies  for  this  loss  have  emerged.  The  present  section  focuses  on 
mechanisms  within  Hong  Kong,  in  particular  the  use  of  education  and 
further  training  to  replace  the  skills  lost  through  emigration. 

From  this  perspective,  the  phenomenon  of  brain  drain  can  be  seen  as  a 
blessing  rather  than  a  problem.  We  noted  the  reverse  when  the  interests  of 
capital  were  dominant: 

The  unpredictability  of  emigration  patterns  puts  a  strain  on  succession 
planning,  career  development,  and  training  systems.  At  the  same  time, 
the  loss  of  middle  management  professionals  in  a  shrinking  talent  pool 
may  force  employers  to  promote  internally  at  a  pace  faster  than  they 
would  like,  or  faster  than  either  training  capabilities  or  individual 
experience  will  allow.  Thus,  vacancies  may  be  filled  by  less  than  the 
requisite  quality  of  managerial  talent.  Moreover,  the  trend  puts  growing 
pressures  on  salary  levels.  Because  there  are  so  many  job  opportunities 
for  a  decreasing  supply  of  talent,  pay  for  local  Hong  Kong  executives 
and  managers  has  been  increasing  at  1 5  to  20  percent  annually.  As  a 
result,  job  hopping  from  one  company  to  another  has  become  the  order 
of  the  day. 

All  of  these  ramifications  are  likely  to  force  employers  to  change  their 
business  strategies  when  it  comes  to  such  considerations  as  expansion, 
capital  investment,  staffing,  and  pension  plans  in  Hong  Kong  (Shelton 
andQuok,  1990:12). 

So  brain  drain  increases  management  problems  and  pushes  up  the  costs  of 
operating  in  Hong  Kong.  The  argument  that  'brain  drain'  might  have 
negative  effects  on  Hong  Kong's  stability  and  prosperity  means  that  profit 
margins  are  adversely  affected. 
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Furthermore,  a  general  rise  in  wages  due  to  the  lack  of  qualified  labour 
supply  would  certainly  contribute  to  inflation.  Since  unemployment  is 
almost  non-existent,  the  economy  is  very  sensitive  to  any  drain  of  labour, 
since  the  people  quitting  leave  vacancies  that  may  indeed  be  hard  to  fill. 

On  the  other  hand,  the  consequences  of  brain  drain  give  useful  advant- 
ages to  skilled  junior  personnel  and  increase  the  incentives  for  all  workers 
to  partake  in  the  changing  conditions.  So  1997  may  yet  turn  out  to  be  a 
blessing  in  disguise  as  far  as  the  accumulation  of  human  capital  is  con- 
cerned: 

Expertise  is  often  a  valuable  asset  or  a  qualification  for  emigration,  and 
the  1 997  crisis  has  increased  the  incentive  of  the  Hong  Kong  people  to 
acquire  the  right  skills.  Middle-aged  executives  and  professionals  who 
had  little  interest  in  further  training  in  the  past  are  now  eager  to  learn 
new  skills  in  order  to  qualify  for  emigration.  Hong  Kong  students  are 
likewise  working  and  studying  harder  to  get  the  right  qualifications 
(Sung,  1991a:6). 

Sung  refers  particularly  to  emigration.  We  suggest  that  skills  acquisition 
and  upgrading  are  of  general  relevance  for  the  people  of  Hong  Kong, 
whether  they  leave  or  stay.  Indeed,  Sung  himself  speaks  about  the  new 
educational  policies: 

The  Hong  Kong  Government  has  planned  to  double  the  enrolment  in 
Hong  Kong's  tertiary  educational  institutions  by  1995.  The  rapid 
expansion  in  tertiary  education  is,  in  part,  a  response  to  the  brain  drain. 
Whether  the  response  is  adequate  is  difficult  to  tell  (Sung,  1991a:6). 

Another  author,  arguing  that  Hong  Kong's  loss  of  skills  is  a  matter  of 
concern,  but  not  as  dramatic  as  some  maintain,  observes  that: 

One  of  the  government's  main  goals  in  the  early  1990s  is  precisely  to 
increase  the  numbers  of  those  graduating  with  degrees  and  advanced 
training  (Skeldon,  1990-91:510). 

It  could  hardly  be  the  aim  of  the  Hong  Kong  government  to  train  people  in 
order  to  lose  them  to  other  countries.  So  while  individuals  may  well  use 
their  new  skills  and  qualifications  as  a  tool  to  facilitate  emigration,  Hong 
Kong  hopes  to  educate  people  who  stay  and  continue  to  work  for  the 
prosperity  of  the  territory.  Many  schools  and  new  institutes  have  been 
created  or  extended,  for  example  a  new  Institute  of  Sciences  and  Tech- 
nology in  January  1992. 

It  would  need  a  detailed  study  to  demonstrate  the  success  of  such 
policies.  Generally  speaking,  the  loss  of  skills  has  stimulated  an  effort  to 
increase  the  competence  and  qualifications  of  the  people.  There  is  no  space 
here  to  examine  the  role  of  foreign  education;  several  authors  have  com- 
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merited  on  it.  The  evidence  about  its  benefits  to  Hong  Kong  seems  some- 
what split:  while  many  foreign-educated  Hong  Kong  students  use  their 
qualifications  to  emigrate,  an  increasing  number  appear  to  be  returning. 

□   4.3.5    Internationalisation  of  the  Hong  Kong 
labour  market 

This  is  a  slightly  different  issue  from  the  internationalisation  of  Hong 
Kong's  economy  overall,  which  we  have  already  referred  to  as  a  major 
asset  in  several  respects.  In  response  to  the  brain  drain  problems,  there  has 
been  increasing  recruitment  of  skilled  persons  through  more  or  less  tem- 
porary immigration  to  Hong  Kong.  We  have  already  seen  that,  numerically, 
immigration  continues  to  outweigh  emigration  but  can  it  in  fact  help  to  fill 
the  gaps  caused  by  brain  drain? 

In  line  with  prevailing  notions  about  immigrants  as  low-skilled  workers, 
the  literature  so  far  appears  to  view  fresh  Chinese  immigrants  to  Hong  Kong 
as  unable  to  close  the  skills  gaps  caused  by  emigration.  Immigrants,  the 
thinking  goes,  come  to  labour,  not  as  professionals.  Recent  Chinese  legal 
immigrants  to  Hong  Kong  are  mostly  wives  and  children  of  Hong  Kong 
residents  admitted  for  family  reunion  (Sung,  1991a:5)  but  the  author  notes 
'anecdotal  evidence'  that  the  children  of  such  immigrants  are  hardworking 
and  upwardly  mobile,  'as  could  be  expected  of  most  first-generation 
immigrants' .  Hong  Kong  clearly  continues  to  benefit  from  the  immigration 
of  resourceful  people,  mainly  of  Chinese  origin,  who  are  fed  into  the  labour 
market  at  various  levels. 

The  temptation  to  assert  that  illegal  immigrants,  particularly  from  China, 
are  entirely  unskilled  seems  very  strong.  Sung  (1991a:5)  reports  that  'they 
are  unskilled  and  tend  to  work  on  construction  sites'.  Detailed  studies 
would  be  needed  to  show  how  true  these  generalisations  are.  Our  own 
observation  from  Hong  Kong  is  that  it  is  too  simple  just  to  assume  that  all 
new  immigrants  will  have  to  start  at  the  bottom  of  occupational  hierarchies. 

There  is  another  category  of  immigrants,  whose  contributions  are  seen 
far  more  positively.  Apart  from  family  reunification  and  irregular  Chinese 
immigration,  to  which  one  may  add  newcomers  from  Vietnam,  there  are 
also  highly  skilled  professionals  and  other  well-qualified  personnel.  Lam 
(1990a:  134)  has  rightly  emphasised  that  the  import  of  skilled  foreigners 
into  Hong  Kong  has  always  been  easy  and  has,  in  fact,  been  a  major 
contributing  factor  to  its  economic  success.  While  the  consequent  interna- 
tionalisation of  Hong  Kong  under  British  rule  was  never  perceived  as  a 
problem,  it  is  now  becoming  an  issue  for  Hong  Kong  after  30  June  1997. 

Again,  the  reason  appears  political  rather  than  economic.  As  we  saw, 
authors  like  Sung  (1991a)  have  emphasised  that  the  internationalisation  of 
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Hong  Kong  beyond  1 997  is  the  key  to  its  survival  as  a  distinct  entity  under 
Chinese  sovereignty.  What  is  meant,  however,  is  that  Hong  Kong  will  be 
allowed  to  function  under  foreign  control  —  the  Chinese  foresee  Hong 
Kong  under  Chinese  control  after  'reunification'.  The  rules  governing  the 
immigration  of  foreign  professionals  and  other  skilled  personnel  will  be 
China's  rules. 

It  appears  that  this  is  the  crux  of  the  problem  and  an  interesting  new 
phenomenon  here.  After  the  date  of  transfer,  all  foreigners  working  in 
Hong  Kong  will  be  more  or  less  directly  subject  to  Chinese  authority.  Many 
already  experience  this  now  and  may  be  less  fearful  of  the  transfer.  As 
indicated  at  the  end  of  chapter  4.3.3  above,  for  many  foreign  employees 
1997  will  bring  a  critical  change  of  self-perception.  Especially  for  British 
personnel,  becoming  a  tolerated  'guestworker',  however  qualified,  instead 
of  one  of  the  ruling  elite  or  top-level  personnel,  means  that  the  psychologi- 
cal conditions  of  employment  will  change  significantly. 

Shelton  and  Quok  ( 1 990: 1 4)  note  that  Hong  Kong's  localisation  process, 
which  finally  got  under  way  as  a  result  of  the  increasing  links  with  China, 
is  now  endangered  by  the  scarcity  of  local  personnel.  They  advocate 
political  arrangements  between  Beijing  and  Hong  Kong  to  resolve  the 
'brain  drain'  issue  but  are  not  specific.  Our  own  view  is  that  the  economic 
realities  of  Hong  Kong  will  prevail  and  the  eventual  sinification  of  its  senior 
management  structures,  in  industry  and  commerce  as  well  as  the  public 
sector,  will  make  recourse  to  foreign  labour  increasingly  unnecessary.  Even 
if  Hong  Kong  retains  its  high  level  of  economic  activity  and  prosperity  after 
the  transfer,  as  is  quite  likely,  the  need  for  foreign  specialists  will  gradually 
decrease.  The  Chinese,  never  themselves  short  of  manpower  and  skills,  will 
not  need  to  rely  on  the  recruitment  of  foreign  personnel. 

The  situation  appears  quite  different  at  present,  although  we  can  antici- 
pate rapid  change  after  1997.  Immigration  laws  have  been  specifically 
relaxed  to  allow  firms  to  bring  in  desirable  employees  and  to  enable 
individuals  to  come  to  Hong  Kong  for  work.  We  think  that  the  citizenship 
status  of  such  personnel  matters:  under  the  discretionary  rule  system  of 
Hong  Kong's  current  immigration  provisions,  citizens  of  Asian  and  African 
countries,  however  well-qualified,  would  not  find  entry  to  Hong  Kong, 
even  for  temporary  purposes,  as  easy  as  persons  whose  status  vis-a-vis  the 
UK  is  not  encumbered  by  visa  requirements  and  other  barriers.  It  remains 
to  be  seen  whether  the  Chinese  authorities  will  eventually  modify  this 
pattern  of  differential  treatment  and  replace  it  with  their  own  preference 
system. 

In  conclusion,  we  can  see  that  the  dilemma  of  1997  may  well  benefit  the 
territory  with  regard  to  internationalisation  in  two  ways:  Firstly,  the  signi- 
ficant number  of  well-endowed  emigrants  who  caused  the  brain  drain  in 
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the  first  place  and  gave  rise  to  the  restructuring  processes,  will  form  an 
important  part  of  a  much-enlarged  international  Hong  Kong  network  of 
connections  which  has  proved  to  be  highly  beneficial  to  Hong  Kong  in  the 
past.  Sung  (199 la: 6)  has  drawn  parallels  with  Taiwan: 

For  instance,  the  great  majority  of  Taiwanese  overseas  students  did  not 
return  to  Taiwan  after  graduation,  but,  together  with  the  returnees,  their 
expertise  and  connections  formed  an  international  network  that  has 
contributed  tremendously  to  the  success  of  Taiwan's  personal  com- 
puter industry.  For  Hong  Kong,  the  present  net  loss  of  expertise  may 
turn  out  to  be  a  net  gain  in  the  long  run. 

Secondly,  the  continuing  employment  of  foreigners  in  Hong  Kong  will  be 
an  important  element  of  its  internationalisation.  However,  Western  notions 
of  superiority  will  have  to  be  scaled  down,  otherwise  the  Chinese  will 
simply  pursue  a  stronger  sinification  policy  in  Hong  Kong  by  placing 
barriers  in  the  way  of  foreigners  working  there.  Given  that  the  potential  of 
the  huge  Chinese  market  is  increasingly  perceived  as  a  major  attraction  for 
Western  business  ventures,  Western  hubris  will  have  to  stand  back  and  the 
Chinese  will  have  to  be  accepted  on  their  own  terms.  This  will  be  inter- 
nalised and  well-understood  by  the  Hong  Kong  Chinese,  who  are  far  too 
polite  to  talk  about  such  matters,  but  it  could  become  a  huge  issue  for 
Western  commercial  interests  in  their  business  with  the  new  Asian  giants 
who  are  now  more  confidently  asserting  their  own  values. 
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□   4.3.6  Return  migration  to  Hong  Kong 

The  sinification  scenario  not  only  affects  all  minorities  in  Hong  Kong,  it 
may  also  give  a  special  place  to  the  Hong  Kong  Chinese  who  have  taken 
steps  to  emigrate  and  may  return  once  their  insurance  strategy  abroad 
allows  them  to  do  so.  The  crucial  question  for  their  future  is  whether  they 
will  be  accepted  as  belonging  to  Hong  Kong  or  treated  as  some  kind  of 
foreigner.  The  historical  Chinese  tendency  to  claim  Chinese  people  as 
belonging  to  China,  no  matter  where  they  live  and  what  their  citizenship, 
will  need  to  be  balanced  with  the  letter  of  more  recent  PRC  laws  and  the 
temptation  to  punish  those  who  have  chosen  to  owe  allegiance  to  another 
nation.  This,  more  than  economic  issues,  may  become  a  central  factor  in 
the  future  engagement  of  'overseas  Chinese'  personnel  in  Hong  Kong. 

It  is  difficult  to  estimate  the  number  of  returnees  due  to  the  absence  of 
strict  controls  on  the  mobility  of  the  people  and  the  multiple  statuses  some 
have  acquired.  Skeldon  (1990-91:522)  even  speaks  of  'our  virtual  lack  of 
knowledge  of  the  importance  of  return  migration'.  Estimates  given  are 
often  rather  small: 

At  present,  returning  emigrants  are  not  particularly  numerous  because 
it  takes  a  few  years  to  obtain  foreign  passports  and  the  number  of  Hong 
Kong  emigrants  who  have  already  obtained  their  foreign  passports  is 
not  very  large.  However,  their  number  will  increase  rapidly  in  the 
coming  few  years  and  there  may  be  many  more  returning  emigrants 
(Sung,  1991a:7). 

The  Hong  Kong  government  has  estimated  that  about  1 0%  of  all  emigrants 
will  eventually  return.  Another  survey  yielded  estimated  percentages  of 
return  migration  of  8.2%  in  1987  and  8.5%  in  1988,  with  an  increasing  rate 
(Skeldon,  1 990-9 1 :522).  The  reasons  for  people  to  remi grate  to  Hong  Kong 
appear  to  be  mainly  financial.  Skeldon  has  viewed  them  in  the  global 
context  of  international  migration  which,  in  its  modern  form,  is  not  a 
definite  cutting  off  of  roots  but  an  extension  of  personal  and  commercial 
links  in  a  process  of  creating  international  families. 

More  recently  the  number  of  returnees  appears  to  be  rising.  This  also 
reflects  rising  confidence  in  Hong  Kong's  future,  as  the  low  point  of  1989 
recedes  from  memory.  To  some  extent,  however,  the  phenomenon  of 
remigration  depends  on  other  factors.  Wilson  (1990:247)  rightly  points  out 
that  return  migration  has  become  difficult  for  many  families  because  of 
concerns  over  disruption  to  their  children's  education.  Return  movements 
also  depend  on  legal  rules  in  other  jurisdictions.  Australian  immigration 
rules,  for  instance,  allow  people  to  take  up  a  visa  offering  migration  to 
Australia  within  three  years,  so  there  is  less  evidence  of  remigration  from 
Australia  to  Hong  Kong. 
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We  have  no  recent  figures  for  the  USA,  but  the  picture  for  Canada  seems 
quite  different.  According  to  Ms.  Grigg,  the  number  of  returnees  from 
Canada  has  recently  grown  significantly,  from  about  80  persons  per  month 
in  1991-92  to  110-120  in  1993.  These  figures  do  not  take  account  of  the 
considerable  numbers  of  'astronauts',  persons  who  move  back  and  forth 
between  Hong  Kong  and  their  new  abode  to  maintain  their  position  in  both. 
Here,  as  elsewhere,  matters  are  in  a  state  of  flux. 

In  exploring  the  economic  implications  of  the  emigration  debate  and  the 
brain  drain  issue  in  Hong  Kong,  consideration  has  been  given  to  the 
differential  treatment  of  different  groups  of  employees.  Shelton  and  Quok 
(1990:12-13)  report  new  forms  of  fixed-term  contracts  for  Hong  Kong 
Chinese  employees,  with  hefty  bonuses  on  completion  of  the  stipulated 
period.  However,  they  also  note  an  increasing  openness  of  employers  about 
the  question  of  emigration  as  a  long-term  strategy  for  manpower  planning. 
Thus,  some  companies  have  been  developing  corporate  migration  plans 
which  involve  periods  overseas  for  managers  from  Hong  Kong,  to  allow 
them  to  qualify  for  settlement  rights  abroad.  Naturally  such  strategies  are 
only  feasible  for  large  companies  with  international  connections.  Other 
companies  have  begun  to  advertise  vacant  positions  in  Hong  Kong  in  the 
very  places  to  which  members  of  the  Hong  Kong  elite  have  migrated,  thus 
inducing  more  remigration.  Considerable  evidence  of  such  return  migra- 
tion by  Hong  Kong's  elite  emigrants  culminates  in  a  discussion  about  a  new 
problem  of  relative  statuses: 

There  can  be  a  perception  that  there  are  first-  and  second-class  em- 
ployees; the  repatriates  may  be  seen  as  first  class  and  those  who  stayed 
behind  as  second  class.  Moreover,  the  repatriates  are  likely  to  be  more 
mobile  and  more  in  demand.  And  there  is  a  strong  likelihood  that  they 
will  be  among  the  first  to  leave  Hong  Kong  again  should  confidence 
in  its  future  continue  to  deteriorate. 

As  Shelton  and  Quok  themselves  acknowledge,  the  evaluation  of  types  of 
employees  is  a  subjective  matter  currently  undergoing  a  process  of  re- 
evaluation,  leading  companies  to  prefer  Chinese  employees.  While  these 
authors  see  a  major  difference  in  this  respect  between  Westerners  employed 
in  Hong  Kong  and  Chinese  employees,  we  would  make  more  of  the 
distinction  between  Hong  Kong  employees  and  returnees.  What  if  the 
Chinese,  after  June  1997,  reverse  the  above-mentioned  hierarchy  as  seen 
by  Shelton  and  Quok  and  allow  overseas  Chinese  to  work  as  guests,  but 
reserve  the  really  important  positions  for  people  who  have  been  loyal  to 
Hong  Kong?  They  might  not  even  be  Chinese  people  but  those  who  have 
stuck  to  Hong  Kong  and  have  shown  confidence  in  the  future  of  the 
territory. 
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The  preference  for  'local  talent'  could  have  an  economic  as  well  as 
political  rationale.  On  the  economic  side,  as  we  showed  above,  Hong  Kong 
minus  the  elite  emigrants  is  by  no  means  a  brainless  urban  jungle.  In  fact, 

For  years,  the  Chinese  business  community  in  Hong  Kong  was  enor- 
mously successful  in  and  of  itself.  Despite  the  obvious  capabilities  and 
hard  work  of  the  Chinese,  however,  the  top  jobs  in  non-Chinese 
companies  were,  until  recently,  always  reserved  for  Westerners  (Shel- 
tonandQuok,  1990:14). 

On  the  political  side,  the  second  part  of  this  quote,  with  its  reference  to 
long-established  and  resented  discriminatory  practices  and  hints  of  their 
reversal,  should  cause  some  concern  among  the  Hong  Kong  elite.  What  if 
the  Chinese  authorities  modify  existing  preferential  treatment  patterns,  as 
already  indicated,  for  foreigners  and  also  for  those  Hong  Kong  Chinese 
professionals  who  have  secured  a  foreign  passport? 

In  Kenya,  as  in  several  other  East  African  countries,  the  British  made 
the  minorities,  predominantly  Asians,  feel  secure  in  the  belief  that  they 
would  have  a  better  future  with  allegiance  to  Britain  rather  than  the  new 
political  entity.  Resentment  of  this  became  an  important  legitimising  factor 
for  Africanisation  policies  towards  the  end  of  the  1960s.  The  Kenyan 
model,  it  appears,  is  worth  studying,  since  it  has  allowed,  after  the  turbulent 
1970s,  for  the  continued  presence  of  Asians  in  Kenya  who  have  shown 
themselves  loyal  to  the  country. 

So  the  remigrants  might  be  playing  a  dangerous  game  in  view  of  the 
dominant  trend  towards  sinification,  which  could  mean  a  number  of 
different  things  at  the  same  time.  They  may  be  pushed  out  of  Hong  Kong 
once  PRC  administration  takes  firmer  control  of  affairs.  As  indicated,  a 
balance  will  have  to  be  struck  between  respecting  the  economic  importance 
for  Hong  Kong  of  such  semi-foreign  employees  and  the  desire  to  punish 
them  for  having  been  somewhat  disloyal  to  China.  In  a  slightly  different 
context,  Skeldon  has  rightly  concluded  that  the  granting  of  foreign  pass- 
ports is  no  guarantee  of  protection  for  the  Hong  Kong  Chinese;  it  may 
simply  accelerate  their  emigration  (Skeldon,  1990-91 :5 15). 

Viewed  in  this  light,  returnees  can  indeed  provide  a  partial,  temporary 
remedy  for  some  bottleneck  effects  of  Hong  Kong's  brain  drain  problem. 
However,  nobody  knows  how  the  Chinese  will  handle  returnees  after  the 
transfer.  It  is  significant  that  the  literature  so  far  views  remigration  as  a 
useful  tool  in  the  context  of  Western  attempts  to  internationalise  Hong 
Kong.  For  remigrants  themselves,  the  risks  are  considerable,  since  they 
may  find  themselves  stuck  between  the  worst  of  two  worlds  unless  they 
can  rely  on  economically  secure  positions  in  their  new  chosen  homes.  This 
suggests  that  people  who  have  decided  to  stay  there  and  to  throw  in  their 

151 


COPING  WITH  1997 

lot  with  China  might  have  the  advantage.  There  is  already  much  evidence 
that  the  skills  shortage  offers  quick  rewards  for  resourceful  personnel, 
providing  the  incentive  for  many  Hong  Kong  people  in  the  lower  middle 
classes  to  stay  where  they  are. 

■   4.4  Britain's  role 

Given  that  the  last  thing  Britain  wants  is  immigration  from  Hong  Kong, 
even  if  it  mean  economic  benefits  to  the  UK,  it  is  not  surprising  that  Britain 
has  beens  marginalised  in  the  scholarly  debate  about  brain  drain  and 
re  migration,  while  having  a  visible  role  in  the  processes  of  capital  drain. 
As  we  have  shown,  Britain  ranks  extremely  low  as  a  desirable  place  to 
migrate  to  so  there  has  been  scarce  'brain  drain'  to  Britain.  The  legal 
strategies  to  keep  the  people  of  Hong  Kong  at  arm's  length  have  further 
added  to  local  scepticism  about  the  'good  intentions'  of  the  British  admin- 
istration in  Hong  Kong  and  London. 

Writers  seem  generally  agreed  that  the  various  measures  giving  foreign 
citizenship  to  an  increasing  number  of  Hong  Kong  people  have  helped  to 
keep  key  people  from  leaving.  However,  we  would  argue  that  the  coping 
strategies  employed  by  the  people  of  Hong  Kong  have  been  far  less 
dependent  on  such  British  strategies  than  the  literature  would  suggest.  A 
very  significant  majority  has  decided  not  to  leave  the  territory,  for  sound 
legal,  social  and  economic  reasons.  Among  those  who  want  to  leave  many 
will  have  political  rather  than  economic  motives.  They  may  not  be  rich, 
leading  some  writers  to  emphasise  their  predicament.  Since  not  all  of  them 
will  have  been  accommodated  in  the  emigration  process  so  far,  some 
apprehensions  are  justified  about  refugee  applications  from  Hong  Kong 
immediately  before  or  just  after  30  June  1997.  However,  there  are  many 
signs  that  the  transition  process  from  a  British  colony  to  a  part  of  the  PRC 
is  already  much  more  advanced  than  Britain  admits.  The  British  involve- 
ment is  increasingly  an  empty  shell  which,  like  a  bad  alliance,  one  hopes 
to  get  rid  of  with  the  minimum  of  fuss.  Since  Hong  Kong  is  already  so 
closely  integrated  with  the  PRC  and  Britain  is  so  obviously  on  the  way  out, 
most  of  the  people  are  simply  not  concerned  about  Britain  any  more. 

From  a  British  viewpoint,  professed  concern  about  continuing  economic 
and  political  stability  in  Hong  Kong  till  the  appointed  hour  of  transfer,  for 
prestige  reasons  if  nothing  else,  seems  a  dominant  feature.  At  the  same 
time,  the  migration  implications,  always  marginalised  by  both  sides,  are 
probably,  and  at  least  on  the  British  side,  the  single  most  important 
unresolved  issue: 

It  is  accepted  that  very  few  Hong  Kong  people  actually  want  to  move 
to  Britain  at  the  present  (only  about  one  thousand  a  year  are  currently 
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settling  there)  but  the  right  of  abode,  it  is  argued,  will  be  an  insurance 
policy  to  encourage  them  to  stay  in  the  territory...  It  is  felt  that  the 
granting  of  full  British  citizenship  will  therefore  contribute  to  the 
preservation  of  the  'stability  and  prosperity  of  Hong  Kong'  (Skeldon, 
1990-91:512). 

Our  evidence  from  Hong  Kong  itself  shows  clearly  that  most  people  who 
might  want  to  emigrate  would  not  think  of  coming  to  Britain.  The  British 
government,  at  critical  times,  has  shown  itself  unable  to  stand  up  to  the 
Chinese  and  unwilling  to  help  even  very  small  groups  of  persons  with  a 
special  claim  on  British  protection,  such  as  the  ethnic  minority  BDTCs  and 
a  few  old  war  widows.  Most  crucially,  after  the  1989  massacre,  Britain 
ignored  the  urgent  concerns  of  its  subjects  until  well  after  the  event,  by 
which  time  the  people  of  Hong  Kong  had  had  ample  time  to  decide  for 
themselves  that  Britain  could  no  longer  be  trusted  to  help  in  a  crisis. 
London's  belated  efforts  to  ease  the  escalating  fears  in  Hong  Kong  after 
the  1989  crackdown  on  democracy  in  China  were  too  feeble  and  too 
exclusionary.  The  British  Nationality  (Hong  Kong)  Act  of  1990,  offering 
the  right  of  abode  to  approximately  225,000  of  Hong  Kong's  almost  6 
million  residents,  was  intended  to  boost  confidence  but  appears  to  have 
achieved  the  opposite.  Many  of  those  who  would  have  qualified  for 
Britain's  offer  have  shown  no  inclination  to  choose  Britain  and  were  offered 
better  conditions  elsewhere,  while  many  of  those  who  were  left  out  felt 
betrayed.  Worst  of  all,  probably,  such  selective  British  offers  further 
aggravated  tensions  between  Beijing  and  London. 

The  fact  that  Britain  received  only  about  63,600  applications  for  the  right 
of  abode  in  the  UK,  whereas  the  Government  expected  more  than  300,000, 
has  been  politely  explained  by  the  quick  return  to  normality  in  China  and 
the  fact  that  many  potential  emigrants  had  already  secured  their  position 
by  1990  (Sung,  1991a:  11).  The  people  of  Hong  Kong  are  probably  unaware 
of  the  East  African  Asian  predicaments  a  few  decades  ago  but  may  sense 
that  it  is  safer  to  trust  China  than  to  build  hopes  on  Britain. 

The  British  government  need  not  fear  a  large  inflow  of  Hong  Kong 
immigrants  at  any  time  in  the  future.  The  field  surveys  we  have  seen  and 
conducted  ourselves  show  clearly  that  taking  a  foreign  passport  is,  for  most 
families,  rather  an  insurance  policy  for  the  family  as  a  whole  which  directly 
affects  only  a  few  members.  Furthermore,  if  conditions  were  actually  to 
become  really  bad,  people  would  —  if  we  can  trust  the  surveys  —  prefer 
to  move  almost  anywhere  else. 

Britain's  so-called  confidence-boosting  measures  for  Hong  Kong's  sta- 
bility, then,  have  been  too  narrowly  focused  on  British  interests.  At  the  same 
time,  the  increasingly  crucial  sensitive  issue  for  the  PRC  has  turned  out  to 
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be  foreign  interference  in  Hong  Kong  affairs  after  the  transfer  date.  As  this 
has  become  more  obvious,  the  people  of  Hong  Kong  have  been  watching 
closely  what  China  is  saying  to  Britain  about  all  kinds  of  issues;  they  know 
that  Hong  Kong  is  already  treated  as  a  part  of  China.  The  transfer  on  1  July 
1 997  could  be  a  mere  formality  and  need  not  bring  any  meaningful  changes 
for  the  average  person  living  in  Hong  Kong.  1997  has  arrived  before  its 
time. 

To  the  extent  that  awareness  of  this  has  sunk  in,  confidence  in  Hong 
Kong  has  indeed  become  a  matter  of  wary  trust  in  China.  Presently,  there 
is  some  concern  about  Deng  Xiaoping's  position;  succession  troubles  in 
China  could  have  a  crucial  impact  on  the  future  of  Hong  Kong.  It  is  events 
such  as  these  which  count  for  the  people  of  Hong  Kong,  not  what  is  said 
in  London  or  by  the  Governor  of  Hong  Kong.  Given  the  recently  built 
networks  of  overseas  links,  the  effects  of  any  future  crisis  in  Hong  Kong 
will  be  felt  more  in  Canada,  Australia  and  the  USA  than  in  Britain. 
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considerable  Hong  Kong  Chinese  investment  in  India,  for  example,  which  points 
to  growing  interlinkages  between  various  Asian  economies. 

6.  For  details  see  chapters  3.7.2  and  3.7.3  above. 

7.  Bonavia  1985:159. 

8.  For  details  see  Lam  1990b:62-63. 

9.  See  ibid.. :63-77. 

10.  Useful  discussions  on  emigration  are  found  in  J.Y.S.  Cheng  1990b,  Shelton  and 
Quok  1990,  Lo  1990:114-115,  Sung  1991a  and  Sung  1991c. 

11.  See  Sung  1991a:6,  noting  a  significant  return  migration.  More  recent  evidence, 
for  example  in  Overholt  1993,  is  still  more  positive. 

12.  The  leading  economic  study  on  this  topic  is  Simon  1989. 

1 3.  On  Singapore's  policies  see  'Hong  Kong  and  Singapore:  Asymbiotic  relationship' 
in  Far  East  Business,  April  1989:47-48.  Overholt  1993:143  shows  that  Singa- 
pore's policy  to  attract  Hong  Kong  personnel  was  not  successful.  Ibid.:\&4 
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emphasises  that  more  Singaporeans  have  recently  migrated  to  Hong  Kong  than 
vice  versa. 

14.  Ibid.:  186- 187  argues  strongly  that  the  British  press,  in  particular,  has  indulged  in 
mythmaking  about  Hong  Kong's  decline  and  betrayal. 

15.  For  details  see  ibid. :  140  and  1 84. 

16.  A  perceptive  summary  of  such  concerns  is  found  in  Lam  1990b:76-77. 

17.  Lam  1990a  emphasises  that  Hong  Kong's  economy  was  closely  linked  to  that  of 
the  PRC  already  by  1982.  More  recently,  Overholt  1993: 1 19  speaks  of  a  'gigantic 
joint  venture'  between  Hong  Kong  and  Guandong. 

18.  Skeldon  1990-91:501.  The  parallel  with  East  African  Asians  is  obvious.  See  esp. 
Bhachu  1985  on  East  African  Sikh  settlers  in  Britain.  Skeldon  1990-91:521 
emphasises  the  increasing  mobility  of  Asian  populations  in  general.  See  also 
Wilson  1990:234. 

19.  See  also  ibid.:235-236. 

20.  See  e.g.  Peter  Rodgers  in  The  Independent  of  28  March  1994. 

21.  For  a  recent  British  example  see  Bernard  Levin  in  The  Times,  16  February  1993. 
More  recent  reports  of  opinion  polls  to  the  effect  that  Hong  Kong  has  no  faith  in 
China's  rule  (see  The  Asian  Age,  2-3  April  1994)  and  that  there  may  still  be  an 
exodus  in  1997  (see  The  Asian  Age,  10  May  1994)  point  to  vested  interests  in 
myth-making. 

22.  Thus,  one  may  speculate  whether  China  will  treat  its  Hong  Kong  compatriots 
better  than  the  people  of  Tibet,  on  whose  suffering  Bernard  Levin  commented  in 
detail  in  The  Times,  5  November  1992.  This  is  not  a  one-man  crusade,  as 
unsympathetic  observers  like  Wilson  1990:216  and  243  would  have  it.  On  Tibet 
see  also  The  Independent,  12  February  1994  and  4  March  1994. 

23.  The  latter  possibility  is  mentioned  briefly  by  J.Y.S.  Cheng  1990b:  174.  See  also 
Rayner  1989:42  on  various  options  to  re-  create  Hong  Kong  elsewhere. 

24.  J.Y.S.  Cheng  1990b:  167  provides  details  about  a  poll,  published  in  South  China 
Morning  Post,  26  June  1989,  in  which  18%  of  the  respondents  indicated  that 
complete  independence  would  be  'the  most  ideal  option',  while  31%  opted  for 
being  an  independent  country  within  the  Commonwealth. 

25.  Saying  this,  we  do  not  suggest  that  all  is  well,  but  would  also  make  the  point  that 
total  happiness  of  all  citizens  remains  a  nice  ideal  and  that  government  account- 
ability remains  a  problem  not  only  in  Asia. 

26.  See  Cottrell  1993:4.  Evidence  on  the  use  of  English  is  instructive:  it  is  clearly  a 
minority  language  in  Hong  Kong. 

27.  This  process  is  well-advanced.  For  earlier  evidence  see  above,  chapter  2,  note  OO 
and  further  below. 

28.  For  some  details  about  the  1960s  and  1970s  and  the  fluctuations  due  to  political 
changes  see  Sung  1991a:7-9. 

29.  See  Skeldon  1990-91:509,  whose  analysis  is  similar  to  that  in  Sung  1991a. 


155 


COPING  WITH  1997 

30.  For  details  see  Lam  1990a:  135  and  Wilson  1990:183.  More  recently,  see  The 
Independent  24  March  1994  and  The  Times  24  March  1994,  Jardine  Matheson 
Holdings  announced  plans  to  drop  its  listing  on  the  Hong  Kong  Stock  Exchange. 

31.  On  this  point  see  Wilson  1990:233.  The  Independent  24  March  1994  makes  some 
useful  comments  in  this  context. 

32.  For  details  see  Jao  1985:51. 

33.  On  this  see  Sung  199 la: 2. 

34.  So  in  detail  ibid.. 9. 

35.  See  above  note  3. 

36.  See  in  particular  Pomery  1990;  very  strongly  Lam  1990a;  less  so  Lam  1990b. 

37.  Sung  1991a:8.  The  Hong  Kong  Industrialist  1990:26  gives  figures  of  HK$  38 
billion  or  7.9%  of  Hong  Kong's  GDP  for  that  year. 

38.  Sung  1991a:8.  For  the  same  year,  the  Hong  Kong  Industrialist  1990:26  cited  an 
outflow  of  HK$  33  billion  and  an  inflow  of  HK$  26.2  billion. 

39.  The  corresponding  figure  for  Japan  is  also  high,  given  at  29.4%.  UK  investment 
was  a  meagre  5.8%;  West  Germany  showed  even  less  interest  with  a  mere  0.9%. 
China  does  not  even  figure  in  this  table. 

40.  For  details  see  Sung  1991a:7-8. 

41.  The  Economist,  25  January  1992:58. 

42.  The  Economist,  18  April  1992:60.  See  the  corresponding  arguments  by  Pomery 
1990:786ff.  that  the  USA  and  Japan,  in  particular,  should  seek  to  internationalise 
the  Hong  Kong  issue.  The  USA,  using  the  lever  of  the  MFN  status,  appears  to  be 
doing  precisely  that. 

43.  The  Economist,  18  April  1992:59. 

44.  See  to  this  effect  Sung  1991a:8-9. 

45.  On  this  see  strongly  Chan  '1983:589-590. 

46.  See  for  example  Lam  1990a:  131  and  now  clearly  Overholt  1993. 

47.  Our  respondents  from  the  Australian  Consulate  General  and  the  Canadian  High 
Commission  emphasised  in  particular  the  impact  of  political  factors,  obviously 
related  to  the  1989  events. 

48.  It  may  be  noted  in  passing  that  Britain  itself  has  not  shown  much  interest  in 
collecting  comprehensive  immigration  statistics  and  even  less  inclination  to 
disclose  evidence  of  considerable  emigration  of  earlier  immigrants. 

49.  The  process  as  such  is  not  unique  to  Hong  Kong  and  its  particular  circumstances. 
It  can  be  observed  in  Britain,  which  has  been  losing  highly  skilled  manpower  to 
other  industrial  economies  which  can  offer  better  conditions. 

50.  The  Australian  Department  of  Immigration  and  Ethnic  Affairs  publishes  detailed 
and  excellently  illustrated  material.  See  e.g.  Population  flows:  Immigration 
aspects.  Belconnen  1994.  A  thorough  analysis  of  such  material  would  probably 
confirm  the  important  role  that  Australia  has  played  for  Hong  Kong  as  a  receiving 
country. 
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51.  Sung  1991a:  1 1 .  On  the  comparison  of  Singapore  and  Hong  Kong  see  Wilson 
1990:123-124.  More  recently,  however,  Overholt  (1993:143)  has  exploded  the 
myth  of  Singapore's  attractiveness  for  Hong  Kong  personnel. 

52.  Overholt  1993: 140.  The  evidence  of  an  increasing  trend  towards  return  migration 
was  confirmed  by  our  respondents  from  the  respective  countries. 

53.  For  details  see  Sung  1991  a:3. 

54.  It  is  taken  from  Skeldon  1990-91:502  and  is  based  on  statistics  provided  by  the 
Government  Secretariat  in  Hong  Kong. 

55.  All  his  other  figures  match  those  from  the  official  statistics  given  above.  Sung 
1991a:5  explains  that  official  statistics  are  likely  to  understate  both  immigration 
and  emigration  for  a  number  of  reasons. 

56.  Shelton  and  Quok  1 990: 1 1 . 

57.  We  are  most  grateful  to  Ms.  Keski-Nummi,  the  Regional  Migration  Director  of 
the  Australian  Consulate  General  in  Hong  Kong  for  providing  us  with  this 
information. 

58.  For  some  additional  comments  see  Skeldon  1990-91:503-505. 

59.  J.Y.S.  Cheng  1990b:  166-167;  see  also  Lam  1990b:62.  This  was  also  confirmed 
by  our  respondents  from  the  Canadian  and  Australian  authorities. 

60.  See  already  Skeldon  1990-91:514.  These  were  reflected  in  the  press,  e.g.  Daily 
Telegraph,  13  January  1992  and  Asian  Times  18  August  1992. 

61.  For  details  see  J.Y.S.  Cheng  1990b:  165. 

62.  Ibid.:\66-\61  provides  interesting  material. 

63.  For  details  on  these  policies  see  chapters  3.7.2  and  3.7.3  above. 

64.  Its  findings  were  published  in  the  H.K.S.A.  Emigration  Profile  Survey  1990,  from 
which  the  following  details  are  extracted. 

65.  This  was  done  by  Derek  Gobel  as  part  of  his  unpublished  study  (Gobel  1991). 

66.  See  Lam  1990a:  131. 

67.  See  e.g.  J.Y.S.  Cheng  1990b:  164. 

68.  According  to  Ms.  Grigg,  there  are  indications  that  Canada  is  perceived  as  more 
desirable  than  other  countries,  despite  the  requirement  that  1 80  days  per  year  have 
to  be  spent  in  Canada,  as  opposed  to  one  day  under  US  law. 

69.  These  are  Skeldon  1990-91  and  Lam  1990b. 

70.  See  Lam  1990b:68 

7 1 .  For  details  see  ibid.  :7 1  -76  and  above,  note  3. 

72.  See  in  more  detail  Skeldon  1990-91:510. 

73.  Kwong  1990:303,  quoted  in  Sung  1991a:4. 

74.  This  is  quoted  ibid,  from  Kwong  1990:307. 

75.  Shelton  and  Quok  1990:12. 

76.  Lam  1990b:62.  These  figures  indicate  a  certain  independence  from  the  political 
events  and  point  to  ongoing  coping  processes  among  Chinese  professionals  during 
the  1980s. 

77.  Lo  1990:114-115,  note  41. 
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78.  See  already  above  note  52  for  more  recent  evidence  collected  by  Overholt  1993, 
who  confirms  this  interpretation. 

79.  For  details  see  Lam  1990a,  esp.  135ff. 

80.  Very  clearly,  this  goes  for  Shelton  and  Quok  1990. 

81.  Significantly,  Overholt  1993  reflects  the  waning  of  the  Tiananman  Square  effect'. 

82.  Thus,  a  study  by  Price  Waterhouse  Management  Consultants  in  1989  estimated 
that,  given  certain  assumptions,  a  45%  loss  of  growth  overall  could  be  attributed 
to  brain  drain. 

83.  For  details  on  this  issue  see  in  particular  Skeldon  1990-91,  with  detailed  statistics 
at  51 1;  Sung  1991a  and  Lam  1990b  make  relevant  comments,  too. 

84.  It  is,  of  course,  well-known  for  Middle  Eastern  countries. 

85.  Some  details  on  this  are  found  in  Lam  1990a;  Shelton  and  Quok  1990  and  Sung 
1991a. 

86.  See  generally  Y.  Cheng  1990  and  in  more  detail  Skeldon  1990-  91:514-  515. 

87.  For  details  see  ibid.:522-523. 

88.  Shelton  and  Quok  1990:14. 

89.  For  some  details  on  this  see  ch.  3.5  above. 

90.  See  Chan  1983:597.  The  legal  issues  have  been  discussed  in  detail  in  chapter  3 
above. 

91.  See  e.g.  Sung  199 la:  11  and  Skeldon  1990-91:512. 

92.  The  history  of  British  and  Hong  Kong  immigration  laws  shows  that  the  state  can 
make  rules  very  fast  if  it  wants  to;  however,  these  tend  to  be  exclusionary  rules. 
A  case  in  point  is  the  Commonwealth  Immigrants  Act  of  1968,  briefly  discussed 
in  ch.3.5  above. 
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Chapter  5 

The  predicaments  of  the  South 

Asian  ethnic  minority 

communities  in  Hong  Kong 

Werner  Menski  and  Derek  Gobel 


The  previous  chapters  focused  mainly  on  the  Chinese  people  of  Hong 
Kong.  However,  from  its  very  beginnings  as  a  British  territory,  Hong  Kong 
was  also  the  home  of  various  ethnic  minorities.  These  were  mainly  Indians, 
but  included  people  from  many  different  backgrounds  and  a  growing 
number  of  persons  of  mixed  descent.  Hong  Kong's  population  in  1 990  was 
estimated  at  5,745,900,  of  which  98%  were  ethnically  Chinese.  The 
remaining  2%,  well  over  100,000  people,  are  made  up  primarily  of  expa- 
triate businessmen  and  their  families  from  all  over  the  world.  Most  of  these 
expatriates  hold  foreign  passports  of  one  kind  or  another.  Their  status  in 
terms  of  nationality  law  is  therefore  not  directly  affected  by  the  transfer  of 
Hong  Kong  in  the  same  way  as  that  of  the  Chinese  population  and  the 
resident  minorities.  While  most  of  Hong  Kong's  Chinese  residents  will 
become  citizens  of  China  on  1  July  1997,  its  non-Chinese  expatriates  will 
become  residents  under  Chinese  rule  as  other  foreigners  in  other  countries. 
In  itself,  this  presents  no  problem,  even  for  full  British  citizens,  and  there 
has  been  no  debate  about  it  in  the  literature.  The  right  to  live  in  Hong  Kong 
for  such  persons  will  be  derived  not  through  their  foreign  passports  but 
through  their  Hong  Kong  identity  card  (Sital,  1986). 

Considerable  insecurity  will,  however,  arise  for  one  particular  and  very 
heterogeneous  group  of  persons  who  cannot  fully  be  described  in  terms  of 
ethnicity,  although  they  are  commonly  and  misleadingly  referred  to  as 
Hong  Kong's  'ethnic  minorities' .  The  first  characteristic  in  common  is  that 
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they  are  not  ethnically  Chinese.  But  they  are  distinguished,  often  even  from 
members  of  their  own  families,  by  their  second  crucial  characteristic,  which 
is  that  they  are  nationals  of  Britain  who  are  not  full  British  citizens  and 
whose  present  BDTC  status  will  lapse  on  30  June  1997  without  (as  is  the 
case  for  most  of  the  Chinese  BDTCs  of  Hong  Kong)  being  replaced  by 
Chinese  nationality.  These  several  thousand  people  of  quite  different  ethnic 
backgrounds  will  effectively  become  stateless  at  the  time  of  the  transfer,  a 
fact  accepted  by  the  International  Commission  of  Jurists  in  1992. 

Britain  has  officially  denied  this  and  claims  that  such  people  remain 
British  nationals,  a  status  which  offers  a  claim  to  an  insurance  policy. 
However,  as  discussed  in  chapter  3,  the  new  BNO  status  does  not  carry 
with  it  the  right  of  abode  in  Britain;  it  only  promises  British  consular 
protection  and  there  have  already  been  problems  over  its  recognition  by 
other  countries. 

On  the  other  hand,  the  right  of  abode  in  Hong  Kong  has  been  guaranteed 
to  such  persons  by  China,  which  shows  no  inclination  to  expel  the  ethnic 
minorities  from  Hong  Kong,  notwithstanding  comments  to  the  effect  that 
'the  Chinese  do  not  like  the  Indians'  (Wilson,  1990:94).  More  so  than  other 
people  in  Hong  Kong,  the  ethnic  minority  BDTCs  have  to  depend  on  vague 
assurances  instead  of  firmly  guaranteed  statuses,  from  Britain  as  well  as 
China.  They  have  found  this  deeply  unsatisfactory,  and  this  has  engendered 
added  insecurity  and  propelled  attempts  to  secure  additional  residence 
rights  overseas.  As  usual,  those  who  are  well-off  have  had  fewer  problems, 
while  less  prosperous  families  and  individuals  have  been  facing  the  same 
predicament  as  their  Chinese  fellow  residents  in  that  they  cannot  afford  to 
leave  Hong  Kong  and  do  not  qualify  for  entry  to  other  countries  due  to  their 
lack  of  assets. 

Recent  press  reports  seem  to  suggest  that  the  few  thousand  Hong  Kong 
members  of  ethnic  minorities  under  consideration  here  have  only  limited 
options.  Britain's  view  is  clearly  that,  as  British  nationals,  they  can  continue 
to  live  in  Hong  Kong  with  their  BNO  passports,  whereas  the  Chinese  are 
refusing  to  recognise  these  passports  and  see  them  merely  as  travel  docu- 
ments. Britain  relies  on  the  fact  that  such  persons  will  retain  their  right  of 
abode  on  the  basis  of  their  existing  Hong  Kong  identity  cards.  Of  course, 
Britain  loses  all  control  over  this  after  30  June  1997.  From  the  Chinese 
perspective,  two  options  have  been  emphasised:  A  senior  Chinese  official 
in  charge  of  Hong  Kong  affairs  indicated  that  such  persons  can  continue  to 
live  there  as  stateless  residents  with  Hong  Kong  certificates  of  identity  as 
travel  documents  or  can  apply  for  special  Chinese  passports  after  1  July 
1997.3 

Few  commentators  have  bothered  to  look  at  other  options  for  the 
minorities,  most  prominently  emigration  from  Hong  Kong  and/or  the 
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acquisition  of  other  citizenships.  Typically,  Hong  Kong's  ethnic  minorities 
have  been  presented  as  trapped  dependants,  whereas  many  have  a  wide 
choice  of  coping  strategies.  The  open  question  appears  to  be  who  needs 
whom  more,  with  neither  side  disclosing  the  full  range  of  its  adjustment 
policies.  As  we  shall  see,  the  ethnic  minorities  of  Hong  Kong  are  not 
desperate  pawns  whose  fate  depends  on  politicians  in  Westminster  or 
elsewhere;  they  have  a  good  number  of  options  which  they  have  already 
been  exercising.  The  end  result  appears  to  be,  again,  that  Britain  will  accept 
a  long-standing  demand  for  full  British  citizenship  by  a  small  group  of 
people  only  when  it  is  almost  too  late,  thus  losing  many  of  the  best  of  them 
and  losing  face. 

This  chapter  focuses  on  the  concerns  and  coping  strategies  of  the  South 
Asian  minority  communities  in  Hong  Kong  in  view  of  the  impending 
transfer  to  Chinese  rule  and  the  special  predicaments  of  the  ethnic  minority 
BDTCs.  Britain's  excuse,  that  the  UK  cannot  make  exceptions  for  certain 
groups  of  residents  in  Hong  Kong,  now  stands  thoroughly  discredited.  The 
Hong  Kong  Chinese  themselves,  through  their  representatives,  have  been 
putting  pressure  on  Britain  to  assist  the  small  and  heterogeneous  group  of 
potentially  stateless  ethnic  minority  residents  of  Hong  Kong  in  their  quest 
for  full  British  citizenship.  At  the  same  time,  disingenuous  claims  that  other 
Indians  who  are  waiting  for  entry  to  Britain  would  object  to  preferential 
treatment  for  the  ethnic  minorities  of  Hong  Kong  have  been  floated  to  divert 
attention  from  the  fact  that  the  government  is  under  pressure  to  act  honour- 
ably towards  a  small  minority  in  need  of  meaningful  protection. 

The  evidence  gathered  here  shows  that  the  momentum  for  offering  full 
British  citizenship  to  the  few  thousand  people  who  are  embroiled  in  this 
controversy  has  been  growing  over  time.  The  most  recent  attempts  to 
persuade  Britain  to  drop  its  intransigence  are  recorded  while  this  book  goes 
into  print.  Already  on  15  July  1993,  the  House  of  Lords  approved  a  motion 
to  call  upon  the  Government  'to  give  full  British  citizenship  to  members 
of  the  non-Chinese  ethnic  minorities  in  Hong  Kong  who  will  be  without  a 
right  of  abode  elsewhere  after  1997.'  Meanwhile,  the  British  Nationality 
(Hong  Kong)  Bill,l993  was  read  a  third  time  in  the  House  of  Lords  and 
sent  to  the  Commons  on  14  February  1994.  Predictably,  it  did  not  pass  the 
hurdles  there  in  early  March  1994,  which  explains  the  present  final  lob- 
bying effort.  It  remains  doubtful  whether  a  satisfactory  solution  will  be 
found  while  this  book  is  being  printed. 

After  considering  some  background  facts  about  the  ethnic  minorities  of 
Hong  Kong,  we  turn  in  more  detail  to  how  Britain  and  the  PRC  each  have 
proposed  accommodating  the  ethnic  minority  BDTCs.  Britain's  approach 
compares  unfavourably  with  Portugal's  treatment  of  its  Macao  citizens  and 
Britain's  legal  protection  of  (predominantly  white)  people  from  other 
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British  possessions.  Following  the  most  recent  developments  in  this 
drama,  it  now  seems  that  the  ethnic  minorities  of  Hong  Kong  might  be 
saved  from  statelessness  and  be  offered  'a  safer  place  under  the  sun' ,  which 
to  most  of  them  has  meant  a  better  assurance  that  they  can  stay  in  Hong 
Kong  without  having  to  worry  about  being  nobody's  concern  (Sital,  1986). 
The  debate  about  the  predicaments  of  the  ethnic  minorities,  too,  confirms 
that  most  of  Hong  Kong's  people,  while  seeking  additional  insurance 
policies  abroad,  remain  attached  to  the  territory  and  are  hoping  and  plan- 
ning for  a  future  in  a  prosperous  Hong  Kong  under  Chinese  rule.  In  fact, 
some  recent  press  reports  confirm  the  professed  confidence  of  Indian 
business  leaders  in  Hong  Kong  that  'there  is  no  reason  why  the  1997 

handover  should  hurt  the  business  interests  of  Indians  and  other  mi- 

■.■      ,10 
nonties. 

■   5.1  Ethnic  minorities  in  Hong  Kong 

The  historical  links  of  the  South  Asian  ethnic  minorities  with  Hong  Kong 
can  be  traced  back  to  the  start  of  British  possession  and  to  the  activities  of 
the  British  East  India  Company.  In  the  contingent  that  raised  the  Union 
Jack  for  the  first  time  in  Hong  Kong  on  26  January  1 841  were  2,700  Indian 
troops.  Also  present  were  four  Indian  businessmen,  who  played  a  large  and 
much  underpublicised  role  in  the  establishment  of  Hong  Kong's  founda- 
tions as  a  leading  international  commercial  centre.  One,  a  Muslim  named 
Abdoolally  Ebrahim,  started  his  business  in  Hong  Kong,  which  still  exists 
today,  even  before  the  well-publicised  opening  of  Jardine  Matheson  in  1 841 
(Das,  1990:149). 

The  British  used  many  Indians  as  a  convenient  and  cheap  source  of  staff 
to  run  their  growing  administration  in  Hong  Kong.  By  1931,  out  of  the 
3,475  Indians  living  there,  almost  1,800  were  said  to  be  employed  in 
administration  (Das,  1990:148).  „• 

The  South  Asians  of  Hong  Kong  come  from  widely  different  back- 
grounds; surprisingly  little  has  been  published  about  them.  The  composi- 
tion of  the  community  as  a  whole  has  changed  over  time.  Not  all  are 
affluent:  there  are  tycoons,  middle-ranking  businessmen,  shopkeepers, 
professionals  and  low-status  service  personnel  (Das,  1990:150).  Parsis  and 
Muslims  from  Western  India's  trading  communities  were  prominent  among 
the  early  settlers.  Das  (1990:149)  indicates  that  the  Sindhis  are  now  a 
majority  among  the  Indian  population  and  writes,  correctly,  that  they 
arrived  in  Hong  Kong  after  the  Second  World  War.  The  main  reason  is 
not  noted:  the  partition  of  British  India  into  India  and  Pakistan,  which 
uprooted  over  30  million  people  and  propelled  further  internationalisation 
for  many  families  from  traditional  emigration  areas  in  the  Panjab,  Bengal, 
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and  in  Sindh  and  Gujarat  in  Western  India.  Das  (1990:148)  indicates  that 
such  families  also  came  to  Hong  Kong  during  the  1950s.  His  image  of  a 
large-scale  exodus  seems  exaggerated;  rather  it  is  a  well-planned  interna- 
tional spreading  strategy.  ~  A  good  number  of  Sikhs,  in  particular,  came  to 
Hong  Kong  from  Shanghai  after  1949.  Indian  refugee  businessmen  came 
from  Burma  in  the  1960s  and  from  East  Africa,  particularly  Uganda  in  the 
1970s.  So  the  size  of  the  South  Asian  population  increased  in  conjunction 
with  Hong  Kong's  general  expansion  during  the  1 960s  and  1 970s  but  South 
Asians  have  had  a  significant  presence  in  Hong  Kong  from  its  early 
beginnings. 

The  Indians  of  Hong  Kong  contributed  vigorously  to  its  trading  contacts 
all  over  the  developing  world  and  made  their  mark  in  the  corporate  sector 
of  its  expanding  economy.  From  the  very  beginning,  they  played  an 
important  role  in  major  pioneering  ventures.  A  Parsi  businessman  helped 
to  establish  the  Stock  Exchange,  another  entrepreneur  started  Hong  Kong's 
first  ferry  service.  The  first  bank,  opened  in  1845,  was  a  branch  of  the 
Oriental  Bank  of  Calcutta.  Three  Indians  were  on  the  Committee  setting 
up  the  Hong  Kong  and  Shanghai  Banking  Corporation  in  1 864.  Later,  many 
well-off  Indian  businessmen  took  an  active  role  in  establishing  educational 
and  other  charities,  including  the  University  of  Hong  Kong.  Some  of  the 
Indian  companies  based  in  Hong  Kong  are  leaders  in  shipping  and  overseas 
trading,  with  particularly  important  links  with  Japan,  which  also  has  an 
expatriate  Indian  community,  about  which  little  is  known  (see  note  13). 
Many  of  the  Pacific  islands,  in  particular  Papua  New  Guinea,  rely  on 
trading  links  organised  through  Hong  Kong  Indian  connections.  It  must 
therefore  be  of  considerable  economic  concern  to  China  not  to  lose  the 
Hong  Kong  Indians. 

Out  of  the  2%  of  non-Chinese  residents  in  Hong  Kong,  the  Indians 
comprise  only  about  0.2-0.5%,  but  the  400  or  so  Indian  trading  firms 
account  for  an  estimated  10%  of  Hong  Kong's  annual  exports,  which  in 
1989  totalled  US$  75.8  billion.15  Thus,  South  Asians  have  been  playing  a 
disproportionately  large  economic  role  for  Hong  Kong  and  it  is  hardly 
surprising  that  both  the  British  and  the  Chinese  have  been  proclaiming  their 
willingness  for  the  South  Asian  minority  community  to  remain  there. 

Britain  has  apparently  stuck  with  the  convenient  myth  of  Asians  as  a 
depressed  underclass  largely  unprepared  to  face  the  challenges  of  post-in- 
dustrial restructuring  (Robinson,  1990).  Such  outdated  and  biased  notions 
appear  to  be  convincingly  disproved  by  much  evidence  of  South  Asian 
contributions  to  Hong  Kong's  economy,  appropriately  noted  recently  by 
several  speakers  in  the  House  of  Lords. 

Among  the  estimated  22,000  South  Asians  of  Hong  Kong  (Dhar,  1994), 
the  vast  majority  hold  Indian,  Pakistani,  Bangladeshi  or  Sri  Lankan  citizen- 
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ship  or  other  overseas  passports,  including  full  British  citizenship  status. 
There  were  known  to  be  about  15,000  Indian  passport  holders  in  Hong 
Kong  a  few  years  ago  and  numbers  have  recently  gone  up  (Das,  1 990: 1 50), 
due  to  immigration  of  Indian  citizens  as  well  as  births  in  the  Indian 
community.  That  such  people  are  the  concern  of  India  and  other  South 
Asian  countries,  and  not  of  Britain  is  not  in  dispute.  But  India  refuses  to 
acknowledge  responsibility  for  South  Asians  who  hold  BDTC  passports 
and  changed  its  own  citizenship  laws  in  1986,  partly  to  distance  itself 
further  from  overseas  Indians.  Nothing  is  known  of  the  attitudes  of  the 
Pakistani,  Bangladeshi  and  Sri  Lankan  governments  in  this  regard. 

The  figures  for  the  South  Asian  ethnic  minorities  overall  and  statistics 
for  the  much  smaller  BDTC  group  are  sometimes  confused.  The  group  of 
persons  of  concern  here  is  invariably  small  and  decreasing  in  size  due  to 
emigration  from  Hong  Kong.  Among  the  10-11 ,000  persons  in  Hong  Kong 
who  hold  BDTC  passports,  people  of  Indian  origin  are  clearly  the  largest 
group,  numbering  about  4,500.  It  is  never  clearly  stated  whether  this 
includes  all  South  Asians  or  only  those  with  roots  in  present-day  India.  If 
we  presume  the  latter  to  be  the  case  and  add  to  the  above  figure  about  2,500 
or  so  other  South  Asians,  we  come  to  the  widely  cited  figure  of  7,000  South 
Asians. 

As  indicated,  the  overall  numbers  cited  have  actually  gone  down  over 

the  last  few  years.  This  reflects  the  fact  that  the  coping  strategies  among 

the  ethnic  minorities  in  Hong  Kong,  as  among  the  Chinese,  have  also 

involved  outright  emigration  and  the  acquisition  of  foreign  passports.  Thus, 

the  11,000  strong  Indian  ethnic  minority  in  Hong  Kong  in  1989      had 

shrunk  to  an  estimated  6,000  by  1990.20  In  early  1993,  Hong  Kong 

government  estimates  produced  a  figure  of  about  8,000,     dropping  a  few 

months  later  to  7,000  non-Chinese  people  likely  to  be  left  stranded. 

During  the  debates  in  the  House  of  Lords  on  15  July  1993,  Lord  Bonham- 

Carter  and  several  other  speakers  referred  to  the  non-Chinese  ethnic 

23 
minority  groups  as  numbering  7,000  at  the  most,     while  Baroness  Lydia 

Dunn  spoke  of  'a  small  number'  (col.  392)  and  a  'small  group  of  vulnerable 

and  deserving  British  nationals'  (col.  393).  Lord  Wilson  of  Tillyorn  also 

emphasised  the  smallness  of  the  group  and  commented  further: 

We  were  given  a  figure  of  7,000;  I  have  heard  the  figure  of  5,000 
mentioned;  the  number  is  diminishing  rather  than  becoming  greater 
(col.  396). 

Similarly,  Lord  Willoughby  de  Broke  spoke  of  'the  unhappy  position  of  the 
mere  5,000  to  7,000  individuals'  whose  disparaging  treatment  he  found 
'grossly  unfair  and  misplaced'  (col.  407).  So,  as  campaigners  have  empha- 
sised, one  can  hardly  speak  of  a  mass  influx.     Also  in  the  House  of  Lords 

164 


THE  PREDICAMENTS  OF  THE  SOUTH  ASIAN  ETHNIC  MINORITY 

debate,  Lord  Butterfield  was  quite  specific  about  evidence  that  the  young 
educated  people  of  Hong  Kong  were  no  longer  interested  in  staying  in 
Britain  after  completing  their  higher  education.  His  experience  was  mostly 
of  young  Hong  Kong  Chinese  and  to  them,  Hong  Kong  and  the  Pacific  Rim 
region  had  become  an  attractive  and  exciting  place.  Britain,  he  concluded, 
had  nothing  to  fear  from  giving  full  citizenship  to  the  ethnic  minority 
BDTCs  of  Hong  Kong,  and  asserted:  'It  is  therefore  my  opinion  that  there 
will  not  be  any  great  invasion  by  these  7,000  people'  (col.403). 

So  we  begin  to  see  a  softening  of  the  British  approach  to  the  predicament 
of  ethnic  minority  BDTCs  in  Hong  Kong.  Not  only  is  their  tiny  number  no 
threat  but  the  evidence  grows  that  Britain  would  do  well  to  attract  such 
people.  They  themselves,  however,  although  pressing  for  the  assurance 
policy  of  full  British  citizenship  and  right  of  abode  in  the  UK,  show  little 
inclination  to  leave  Hong  Kong.  Britain,  is  thus  not  even  faced  with  an 
actual  immigration  pressure  and  refuses  to  budge  from  its  indefensibly 
racist  and  exclusionary  approach  to  a  small  group  of  colonial  subjects. 

■   5.2  Hong  Kong's  ethnic  minorities  and  British 
nationality  and  immigration  laws 

Chapter  3  covered  details  of  Britain's  progressive  legal  marginalisation  of 
its  colonial  subjects.  The  non-Chinese  Hong  Kong  BDTCs  are  one  small 
sub-group,  whose  predicaments  the  Britain  government  has  so  far  refused 
to  acknowledge  and  to  redress  in  a  spirit  of  responsibility  and  compassion. 
The  mainly  South  Asian  ethnic  minority  BDTCs  of  Hong  Kong  appear  to 
have  been  most  adversely  affected  by  recent  changes  to  British  nationality 
laws  which  were  probably  specifically  aimed  at  people  in  the  territory. 
In  Hong  Kong,  on  every  count,  the  ethnic  minority  BDTCs  face  a  worse 
position  than  their  foreign  or  British  citizen  relatives  or  the  ethnic  Chinese 
population.  While  everybody  is  concerned  about  the  transfer,  BDTC  ethnic 
minority  individuals,  who  are  often  members  of  families  with  different 
statuses,  have  to  be  concerned  additionally  that  nobody  will  protect  them 
after  1997  if  the  Chinese,  for  some  reason,  become  unpleasant. 

Britain's  involvement  and  reactions  appear  to  fall  into  three  clearly 
marked  stages  which  are  well  reflected  in  the  law.  The  first  is  linked  to  the 
negotiations  over  the  Sino-British  Joint  Declaration  of  1984,  a  mutual 
face-saving  exercise  which  clearly  indicated  that  Britain  was  deserting  the 
BDTCs  of  Hong  Kong,  including  the  ethnic  minorities.  Its  legal  reflec- 
tion appears  in  the  Hong  Kong  (British  Nationality)  Order  of  1986.  The 
second  stage  is  linked  to  the  Tiananmen  Square  events  of  1989  and 
represents  the  first  concession  of  Britain,  in  offering  the  right  of  abode  to 
selected  BDTCs  under  the  British  Nationality  (Hong  Kong)  Act,  1990  and 
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the  British  Nationality  (Hong  Kong)  (Selection  Scheme)  Order,  1990,  but 
still  refusing  to  make  special  provisions  for  the  ethnic  minorities.  The  third 
stage  of  policy  development  focuses  on  the  small  group  of  ethnic  minority 
BDTCs  from  Hong  Kong  and  now  appears  to  reflect  at  least  some  official 
acceptance  of  their  special  predicament. 

In  the  first  stage,  during  the  early  1980s,  Britain  was  driven  by  the 
definite  desire  to  avoid  mass  immigration  of  non- white  people,  a  phenome- 
non associated  with  Britain's  recent  disengagement  from  imperial  connec- 
tions. The  result  was  the  promulgation  of  the  Hong  Kong  (British 
Nationality)  Order,  1986.  This  provided  that  BDTC  status  by  virtue  of  a 
connection  with  Hong  Kong  would  cease  on  1  July  1997.  As  from  1  July 
1987  there  would  be  a  new  form  of  nationality,  known  as  British  Nationals 
(Overseas).  BNO  status  would  be  conferred  on  any  Hong  Kong  BDTC 
upon  application  before  1  July  1997,  after  which  the  option  would  be 
closed.  The  UK,  thus,  created  a  further  category  of  citizenship  without  right 
of  abode  in  Britain,  continuing  to  view  BNO  status  as  an  appropriate 
nationality  status  entitling  the  holder  to  continue  to  use  a  British  passport. 

The  more  than  3  million  people  of  Hong  Kong  who  were  directly 
affected  by  this  change  in  the  law  felt  betrayed.  It  was  obvious  that  the  new 
status  would  be  meaningless  and  was  designed  to  keep  people  anchored  in 
Hong  Kong,  at  more  than  arm's  length  from  Britain.  The  crucial  point  here 
is  that  the  new  BNO  status  does  not  include  the  right  of  abode  anywhere. 
This  is  because  Britain  did  not  wish  to  give  such  persons  the  right  of  abode 
in  Britain,  but  could  not  provide  for  any  rights  in  Hong  Kong  after  30  June 
1 997.  Mr.  William  Clarke,  a  senior  law  lecturer  at  Hong  Kong  University, 
in  private  interview  stressed  the  point  of  Britain's  limited  relevance  for  such 
persons: 

It  won't  be  long  after  1997  before  all  third  countries  realise  that  Hong 
Kong  residents  holding  BNO  passports  are  in  reality  Chinese  nationals 
with  only  the  right  of  abode  in  Hong  Kong. 

He  went  on  to  say  that  under  international  law  third  countries  are  entitled 
to  disregard  the  claimed  British  nationality  under  a  BNO  passport  after 
1997,  and  may  treat  a  person  in  accordance  with  his  or  her  real  nationality. 
In  this  case,  the  true  nationality  would  arguably  be  Chinese,  since  the 
persons  concerned  had  a  right  of  abode  on  Chinese  territory.  Also,  since 
the  BNO  passport  cannot  be  transferred  to  future  generations,  it  would  be 
increasingly  meaningless  to  people  living  within  China.  Thus,  there  would 
be  little  point  for  the  Chinese  BDTCs  as  well  as  the  ethnic  minority  BDTCs 
of  Hong  Kong  to  apply  for  BNO  status  in  the  first  place. 

Not  surprisingly,  applications  for  BNO  passports  fell  well  short  of  that 
expected.  In  1989,  the  number  of  anticipated  applications  was  to  be  around 
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the  80,000  mark.  According  to  figures  provided  by  the  Hong  Kong  Gov- 
ernment Census  and  Statistics  Department,  only  about  40,000  applied.  It 
seems  now  that  some  of  the  Hong  Kong  BDTCs  did  not  give  up  hope  of 
acquiring  full  British  citizenship  status,  while  many  more  simply  did  not 
bother  to  apply.  When  nervousness  in  Hong  Kong  about  1 997  increased 
during  the  late  1980s,  Hong  Kong  representatives  sought  to  remind  Britain 
of  its  historical  and  moral  obligations  at  every  conceivable  opportunity. 
Cottrell  (1993:185)  reports  how  a  member  of  the  Foreign  Affairs  Commit- 
tee slapped  down  a  well-known  Hong  Kong  representative  who  had  argued 
before  the  Committee  that  Britain  had  a  moral  obligation  to  offer  the  right 
of  entry  to  all  3,25  million  British  passport  holders  from  Hong  Kong  as 
follows: 

Do  you  realise,  quite  apart  from  principles  and  morals,  the  political 
difficulty  of  admitting  3.25  million  people?  That  is  the  way  any 
receiving  nation  has  to  view  it,  whatever  the  history  involved.  You  talk 
about  allegiance,  but  can  you  tell  me  whether  all  those  3,25  million 
have  been  to  England,  know  England,  speak  English  or  have  any 
association  with  England,  or  in  reality  bear  any  allegiance  to  it? 

Similarly,  Sir  Geoffrey  Howe  thought  it  fine  to  talk  about  British  citizenship 
rights  until  a  huge  chunk  of  the  world's  population  began  to  exercise  them 
(Cottrell,  1993:185).  Britain's  purported  inability  to  absorb  millions  of 
Chinese  newcomers  was,  of  course,  a  multiple  exaggeration.  Officially,  the 
main  purpose  of  the  extension  of  immigration  rights  to  the  BDTCs  of  Hong 
Kong  would  have  been  to  keep  such  people  securely  in  Hong  Kong  itself. 
However,  during  this  period,  Britain  has  appeared  far  too  preoccupied  with 
worries  over  a  huge  new  wave  of  non-white  immigrants  to  be  considerate. 
This  phobia  of  immigration  has  also  hindered  the  realisation  that  Britain  is 
not,  in  fact,  a  favoured  destination  of  Hong  Kong  emigrants.  This  was 
already  becoming  apparent  by  the  mid-1980s  but  Britain  chose  to  ignore 
it. 

The  fear  of  non- white  immigration  and  the  associated  scaring  tactic  of 
portraying  alarmingly  high  figures  of  potential  immigrants  'swamping' 
Britain  is  impressively  encapsulated  in  the  widely-quoted  response  of 
Margaret  Thatcher,  then  Prime  Minister,  to  Paddy  Ashdown  MP's  sugges- 
tion that  Britain  was  acting  dishonourably  by  withholding  the  right  of  abode 
to  the  BDTCs  of  Hong  Kong.  Two  days  after  the  Tiananmen  Square 
disaster,  she  warned  of  the  consequences  of  letting  in  3.6  million  people, 
scaremongering  to  new  heights  just  when  Hong  Kong  was  looking  to 
Britain  for  reassurance.  This  put  paid  to  any  remaining  trust,  evidenced  by 
the  conclusions  of  the  perceptive  JCWI  report,  researched  in  Hong  Kong 
a  few  months  later: 
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We  note  with  dismay  the  growing  belief  among  Hong  Kong  people  that 
Britain  cannot  be  trusted  to  discharge  its  moral  responsibility  for  them. 
There  is  now  the  opportunity  to  disprove  that  belief  and  to  ensure  that 
the  retreat  from  the  last  major  British  colonial  possession  will  be 
remembered  as  a  matter  of  honour  and  not  a  matter  of  shame  (JCWI, 
1989:30). 

The  second  stage  of  British  policy  making  was,  thus,  a  desperate  but 
ambiguous  attempt  to  maintain  confidence  in  Hong  Kong  rather  than  in 
Britain's  approach  to  its  people.  It  seems  to  relate  directly  to  the  Tiananmen 
Square  disaster  in  1989,  which  also  showed  how  much  the  people  of  Hong 
Kong  cared  about  developments  in  China.  Britain's  nervousness  about 
the  imminent  collapse  of  confidence  in  Hong  Kong  led  eventually  to  a 
change  of  policy,  a  typical  case  of  too  little  too  late.  Britain  now  began  to 
acknowledge  that  the  perceived  threat  of  large  numbers  of  immigrants  from 
Hong  Kong  would  not  materialise.  Arguably,  Britain  began  at  long  last  to 
see  that  it  was  losing  the  best  people  of  Hong  Kong  to  other  countries 
because  of  its  intransigence  over  citizenship.  The  JCWI  Report  of  1989 
observed  that  other  countries  were  quite  consciously  using  Hong  Kong  'as 
a  pool  in  which  to  fish  for  skills  which  they  currently  need'  (JCWI,  1 989: 1 4) 

and  gave  detailed  evidence  of  the  losses  incurred,  as  does  some  scholarly 

•  •       32 
writing. 

In  this  climate,  the  British  Nationality  (Hong  Kong)  Act,  1990  and  the 
British  Nationality  (Hong  Kong)  (Selection  Scheme)  Order,  1990  were 
promulgated  to  allow  a  selected  group  of  people,  up  to  50,000  persons  and 
their  dependants,  to  acquire  full  British  citizenship.  A  points  system  filtered 
out  suitably  qualified  elite  applicants  from  Hong  Kong  who  would  be  given 
full  British  citizen  status,  in  the  hope  that  they  would  then  stay  in  Hong 
Kong.  The  scheme  was  designed  to  operate  in  tranches,  and  quotas  were 
set  for  various  categories  of  people.  R  is  relevant  for  our  present  discussion 
to  emphasise  that  the  ethnic  minority  BDTCs  of  Hong  Kong  were  told  that 
they  too  could  apply  under  these  provisions. 

Britain  expected  a  great  rush  for  these  places,  printing  a  million  appli- 
cation forms,  but  the  scheme  'turned  out  to  be  a  damp  squib' .  Apparently, 
38,000  permits  were  supposed  to  be  distributed  under  the  first  tranche, 
starting  in  December  1990  and  finishing  by  1  January  1994.  However,  by 
3  July  1993,  only  31,568  principal  beneficiaries  had  been  registered, 
together  with  52,876  dependants.  This  can  be  interpreted  to  mean  ex- 
treme strictness  in  the  application  of  the  criteria  set  for  admission,  but  is 
also  reflective  of  a  real  lack  of  well-qualified  applicants,  who  would,  as 
shown  in  chapter  4,  greatly  prefer  to  go  elsewhere. 
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The  clear  message  appears  to  be  that  Britain  has  been  shunned  by  the 
people  of  Hong  Kong,  who  either  trust  China  or  have  placed  their  fate  in 
the  hands  of  other  governments  worldwide.  Britain  has  now  proposed  two 
major  changes  to  the  earlier  schemes:  Firstly,  a  transfer  of  allocated 
places  between  different  categories,  since  some  of  these  attracted  far  less 
applicants  than  expected.  Secondly,  cut-off  dates  have  been  suggested  for 
applications  to  acquire  British  National  (Overseas)  status  under  the  Hong 
Kong  (British  Nationality)  Order,  1986.  Given  that  the  British  administra- 
tion in  Hong  Kong  could  not  possibly  process  large  numbers  of  last-minute 
applications,  the  official  reason  given  in  the  House  of  Lords  appears  to 
make  sense: 

Unless  we  act  now,  the  fear  is  that  many  of  those  3,3  million  people 
who  are  eligible  will  apply  very  close  to  1997,  and  the  Hong  Kong 
Immigration  Department  will  not  physically  be  able  to  process  so  many 
applications  before  the  30th  June  deadline. 

There  would  clearly  be  a  serious  problem  if  large  numbers  of  applica- 
tions were  to  remain  unprocessed  after  the  deadline  had  been  reached. 
We  are  therefore  anxious  to  institute  a  phased  programme  of  British 
national  (overseas)  registrations  so  as  to  encourage  an  orderly  flow  of 
applications  and  to  avoid  an  overwhelming  last  minute  rush. 

The  proposed  cut-off  dates  for  applications  for  different  age  groups,  at  three 
to  five  month  intervals  starting  in  October  1 993,  seem  a  reasonable  measure 
in  terms  of  bureaucratic  housekeeping.  However,  what  remained  unsaid 
was  that  these  phased  cut-off  dates  would  also  test  the  actual  take-up  of 
continued  British  status  by  those  from  Hong  Kong  who  may  be  eligible. 
The  new  measures,  thus,  constitute  probably  a  thinly  veiled  further  element 
of  British  policies  of  disengagement  prior  to  the  official  handover  date.  It 
is  too  early  to  discuss  take-up  figures  of  the  final  chance  to  make  an 
application  for  BNO  status,  but  there  have  not  been  any  reports  of  a 
desperate  rush  to  meet  the  set  deadlines,  confirming  that  those  people  of 
Hong  Kong  who  could  make  claims  against  Britain  have  actually  given  up, 
seeing  that  the  BNO  status  is  not  going  to  be  of  much  use  anyway.  The 
outcome  of  this,  for  Britain,  is  clearly  that  the  limited  commitment  con- 
tained in  the  1 986  Order  has  been  further  whittled  down  and  that  even  fewer 
people  in  Hong  Kong  would  now  place  any  trust  in  diplomatic  British 
gestures. 

The  third  stage  seems  to  have  been  reached  during  1993  and  concerns 
specifically  the  ethnic  minority  BDTCs  of  Hong  Kong  who  were  earlier 
lumped  together  with  other  BDTCs.  The  most  recent  developments  were 
foreshadowed  as  early  as  1989,  when  a  group  of  MPs  from  the  Foreign 
Affairs  Sub-Committee  visited  Hong  Kong  and  saw  that  some  categories 
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of  people  in  the  Crown  colony  needed  to  be  given  special  treatment. 
Already  then,  it  was  reported  that  'possible  recipients  of  such  treatment 
might  be  Crown  servants,  Hong  Kong  students  studying  in  Britain,  the 
1 1 ,000-strong  Indian  ethnic  minority  in  Hong  Kong  and  a  handful  of  war 
widows.'  In  the  past  few  years,  the  claims  of  these  groups  have  found 
increasing  support  (see  below)  and  Britain  seems  now  on  the  verge  of 
reconsidering  the  special  problems  of  such  small  groups  of  persons. 

At  present,  it  can  only  be  speculated  that  Britain's  fourth  stage  of  coping 
with  the  BDTC  problems  of  Hong  Kong  will  involve  reactions  to  the  actual 
transfer  and  to  any  refugee  applications.  As  some  writers  (e.g.  Lam, 
1990b:77)  have  rightly  indicated,  such  applications  would  probably  be 
refused  but  this  may  change  closer  to  1997,  dependent  on  circumstances; 
so  far,  the  predicted  major  confidence  crisis  in  Hong  Kong  during  1994  or 
1995  (JCWI,  1989:29)  has  not  materialised,  although  the  current  demo- 
cratisation  struggles  are  certainly  not  conducive  to  calming  troubled  waters. 
As  distrust  of  Britain  and  its  motives  continues  to  grow,  Hong  Kong's 
increasingly  close  links  with  mainland  China  clearly  inspire  more  con- 
fidence. The  overwhelmingly  Chinese  population  of  Hong  Kong  has  prob- 
ably just  as  many  reasons  to  distrust  Britain  as  it  has  to  fear  China.  Finally, 
it  is  quickly  forgotten  that  almost  half  the  population  of  Hong  Kong  already 
owes  allegiance  to  China,  and  that  most  others  are  very  much  aware  of  their 
status  as  'Hong  Kong  compatriots'.  Hong  Kong's  ethnic  minorities  are  but 
a  drop  in  the  ocean,  swept  along  by  predominant  sentiments  in  the  territory. 
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■   5.3  Britain's  position  on  the  ethnic  minorities  in 
Hong  Kong 

The  present  section  focuses  more  specifically  on  the  position  of  Hong 
Kong's  ethnic  minorities.  We  have  seen  above  that  Britain  has,  until 
recently,  persistently  refused  to  make  a  distinction  between  ethnic  minority 
BDTC  and  other  BDTCs  in  Hong  Kong,  mainly  the  Chinese.  Officially, 
this  refusal  was  based  on  the  rhetoric  that  Britain  did  not  want  to  distinguish 
between  different  groups  of  people.  Yet  this  is  precisely  what  British 
nationality  law  has  been  doing,  with  increasing  sophistication.  To  check 
the  'plague  of  mass  immigration'  (Das,  1990:147),  Britain  has  refused  to 
provide  a  meaningful  safety  net  for  all  BDTCs  in  the  early  1980s  and 
continues  this  policy  —  although  selected  applicants  have  been  accepted. 
Thus,  like  all  other  BDTCs,  the  ethnic  minorities  of  Hong  Kong,  with  few 
exceptions,  would  be  left  holding  BNO  status  but  no  right  of  abode  in 
Britain.  The  children  and  grandchildren  of  these  ethnic  minority  individuals 
would  be  conferred  British  Overseas  Citizenship  (BOC)  status  by  virtue  of 
section  6(2)  of  the  Hong  Kong  (British  Nationality)  Order,  1986  to  avoid 
an  immediate  situation  of  statelessness  in  the  first  and  second  generations. 
However,  the  third  generation  would  be  born  stateless.  The  British  nation- 
ality laws  must  be  seen  as  ultimately  forcing  a  situation  of  statelessness 
upon  many  members  of  the  South  Asian  ethnic  minority  communities  in 
Hong  Kong. 

The  British  government  has  partly  justified  its  refusal  to  treat  the  ethnic 
minority  BDTCs  of  Hong  Kong  as  a  separate  group  by  reference  to 
potentially  adverse  reaction  of  the  Chinese  authorities.  However,  as  Das 
(1990:153-154)  makes  clear,  the  Chinese  authorities  are  only  too  willing 
for  Britain  to  grant  British  citizenship  to  this  group.  It  would  certainly  make 
China's  handling  of  Hong  Kong  affairs  from  July  1 997  much  simpler  if  the 
people  of  Hong  Kong  were  either  Chinese  citizens  or  full-fledged  aliens, 
rather  than  holders  of  hybrid  statuses  which  are  bound  to  cause  complica- 
tions. 

Another  official  reason  for  British  inaction  is  that  granting  the  ethnic 
minority  BDTCs  full  BC  status  may  be  seen  by  the  Chinese  community  in 
Hong  Kong  as  singling  out  a  specific  group  for  more  favourable  treatment. 
Again,  Das  (1990:154-155)  points  out  that  there  has  been  unequivocal 
support  from  the  Chinese  members  of  Legco  to  provide  better  security  for 
the  ethnic  minority  BDTC.  In  fact,  a  delegation  from  Legco  tried,  unsuc- 
cessfully, to  lobby  the  British  Government  for  full  British  status  for  them 
in  summer  1993. 

The  claim  that  Hong  Kong-born  residents  would  be  offered  British 
consular  protection  in  third  countries  after  1997  has  been  widely  disbe- 
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lieved  in  Hong  Kong.  Already  in  summer  1987,  several  groups  of  Hong 
Kong  BNOs  travelling  to  other  Asian  countries  encountered  customs  delays 
because  foreign  immigration  officials  were  not  familiar  with  the  docu- 
ment. Britain  itself  did  not  act  according  to  its  declared  intentions,  as  a 
simple  test  by  Dame  (later  Baroness)  Lydia  Dunn  at  Gatwick  Airport  very 
convincingly  confirmed.  Probably  intentionally,  she  used  the  separate 
fast-track  queue  for  British  nationals  but  was  ordered  out  of  it  and  made  to 
join  the  queue  for  foreigners. 

Such  by  no  means  trivial  incidents  graphically  illustrate  that  Britain  has 
been  seeking  to  keep  the  non- white  BDTCs  of  Hong  Kong  at  a  safe 
distance.  Britain's  hollow  claims  that  the  ethnic  minorities  of  Hong  Kong 
would  not  become  stateless,  when  everyone  knew  that  on  1  July  1997  they 
would  become  neither  Chinese  citizens  nor  British  citizens,  have  now  led 
Hong  Kong  Legco  members  to  argue  more  forcefully  that  the  right  of  abode 
in  Britain  should  at  least  be  given  to  Hong  Kong's  ethnic  minority 
BDTCs43 

The  fact  that  the  governments  of  China  and  India,  as  well  as  the 
Legislative  Council  of  Hong  Kong,  have  been  showing  support  for  the 
mainly  Indian  ethnic  minority's  struggle  to  gain  the  right  of  abode  in  Britain 
had  proved  fruitless  at  first.  Full  British  citizenship  was  explicitly  refused 
to  the  ethnic  minorities,  as  to  all  Hong  Kong  BDTCs,  in  April  1986.  This 
was  "communicated  by  Prime  Minister  Mrs.  Thatcher  and  Home  Secretary 
Douglas  Hurd  to  Mr.  K.  Sital,  then  Vice-President  of  the  Hong  Kong 
Council  of  Indian  Associations,  in  a  personal  set  of  letters  full  of  polite 
vague  formulations  but  hard  on  the  denial  of  full  British  status. 

This  refusal  so  angered  the  ethnic  minorities  that  they  threatened  to 
challenge  the  British  government's  decision  in  the  European  Court  of 
Human  Rights  in  Strasbourg.  Mr.  Sital  indicated  feeling  discriminated 
against  on  the  basis  of  race.  In  a  personal  interview  with  him  on  5  January 
1991,  it  became  apparent  that  the  threat  to  challenge  the  British  Govern- 
ment in  Strasbourg  had  been  thwarted  by  the  huge  legal  costs  that  this  would 
involve.  Mr.  Sital  said:  'We  were  advised  that  such  a  challenge  could  have 
taken  years  to  be  heard  and  would  lead  to  astronomical  legal  costs  which 
we  cannot  afford.' 

It  seems  that  such  legal  action  to  challenge  the  British  nationality  and 
immigration  laws  before  European  institutions  would  have  had  a  good 
chance  of  success.  Several  legal  academics  have  expressed  the  view  that 
the  UK  laws  have  been  racially  discriminatory,  most  obviously  since  the 
1962  Commonwealth  Immigrants  Act.  Mr.  William  Clarke,  a  senior  law 
lecturer  at  Hong  Kong  University,  found  it  baffling  that  no  one  in  Hong 
Kong  had  challenged  the  nationality  laws  of  the  UK  under  European 
Community  law: 
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Britain  is  a  signatory  to  the  European  Convention  on  Human  Rights 
and  has  pledged  not  to  discriminate  against  her  subjects  on  the  basis  of 
race.  Acase  can  be  constructed  that  British  nationality  and  immigration 
laws  over  the  past  27  years  discriminate  against  the  people  of  Hong 
Kong  on  the  basis  of  race. 

Mr  Clarke  added  that  he  believed  it  was  getting  a  little  late  to  act,  since  in 
domestic  and  international  law,  the  longer  one  sits  back  and  allows  one's 
rights  to  be  violated,  the  less  likely  one  is  to  succeed.  If  East  African  Asians 
in  former  British  colonies  had  challenged  British  immigration  laws  expli- 
citly designed  to  lock  them  out,  by  taking  prompt  action  in  the  late  1960s, 
then  the  people  of  Hong  Kong  should  act  promptly,  too.  The  UK  govern- 
ment of  the  day  appears  to  have  reluctantly  acknowledged  that  sending  a 
person  backwards  and  forwards  between  countries,  none  of  them  willing 
to  accept  him  or  her,  possibly  infringed  Article  3  of  the  European  Conven- 
tion on  Human  Rights  of  1950. 

We  saw  how  Britain  softened  its  stance  towards  the  minority  BDTCs 
only  after  June  1989,  when  official  worries  about  the  collapse  of  Hong 
Kong  prior  to  1997  became  a  matter  of  greater  concern.  Britain's  belated 
1990  scheme  to  give  full  British  citizenship  to  selected  Hong  Kong  resi- 
dents continued  to  apply  the  approach  that  no  special  provisions  needed  to 
be  made  for  the  ethnic  minorities  of  Hong  Kong.  Officially,  they  could 
apply  under  this  scheme  like  everybody  else.  Some  have  indeed  done  so, 
and  at  least  one  prominent  Indian  community  leader,  a  rich  tycoon,  was 
reported  to  have  obtained  full  British  citizenship  under  this  provision. 
This  has  not  been  a  remedy  for  less  prosperous  and  well-connected  appli- 
cants, although  the  community  leader  in  question  remains  optimistic  that 
the  British  will  eventually  give  full  rights  of  abode  to  all  ethnic  minority 
BDTCs: 

Without  making  any  formal  commitment,  I  think  the  British  are  grad- 
ually giving  regular  passports  to  Indians  settled  in  Hong  Kong. 

After  1990,  Britain  tried  to  argue  that  the  issue  was  officially  closed,  but 
the  Hong  Kong  Indians,  while  declaring  themselves  unable  to  take  legal 
action  against  the  British  Government  under  European  law  because  of  lack 
of  funds,  have  continued  to  lobby  for  full  British  citizenship.  Growing 
support  has  come  from  within  Hong  Kong,  and  also  various  quarters  in 
Britain.  For  example,  the  Confederation  of  Indian  Organisations  has 
defended  the  rights  of  the  Hong  Kong  Indians,  and  the  British  assurances 
were  declared  insufficient  by  Tara  Mukherjee,  the  experienced  and  out- 
spoken President  of  the  Confederation.51  The  Liberals  and  the  Labour  Party 
also  took  up  the  case  of  the  Hong  Kong  ethnic  minorities.  Roy  Hatters  ley 
claimed  that  it  was  not  the  policy  of  his  party  to  discriminate  between 
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52 
different  types  of  British  citizens  and  that  if  they  came  to  power  in  1992, 

Labour  would  give  the  Hong  Kong  Indians  the  right  of  abode  in  the  UK 

and  eventually  full  nationality. 

In  Hong  Kong  itself,  awareness  of  the  concerns  of  the  Indian  community 

has  been  echoed  by  Hong  Kong's  Legco,  which  expressed  unanimous 

support  for  the  struggle  of  the  ethnic  minorities  against  impending 

statelessness.  Their  case  has  been  repeatedly  put  to  the  British  government 

by  Baroness  Lydia  Dunn.  Already  in  December  1985,  Thomas  Clydesdale, 

then  Chairman  of  the  Hong  Kong  Chamber  of  Commerce  and  a  Legco 

member,  said  in  a  speech: 

They  are  entitled  to  feel  that  Her  Majesty's  government  is  in  effect 
telling  them  that  they  will  essentially  have  to  become  Chinese  nation- 
als, or  accept  the  fact  that  their  future  generations  will  become  stateless. 
In  short  the  English  government  is  washing  its  hands  of  any  future 
responsibility  for  them. 

We  found  a  strong  feeling  among  several  of  the  Legislative  Councillors  of 
Hong  Kong  that  the  future  of  its  ethnic  minorities  should  be  a  matter  of 
concern  for  Britain.  More  recently  the  Chinese  members  of  Legco  have 
argued  that  the  ethnic  minority  community  of  Indians  in  Hong  Kong  had  a 
greater  claim  to  British  nationality  than  most  other  people  in  the  Crown 
colony.  Stephen  Cheong  said  in  a  private  interview: 

The  Indian  community  is  to  be  given  special  consideration  in  West- 
minster, if  only  because  the  situation  they  are  in  is  a  product  of  the 
legacy  of  the  Empire  that  was.  Their  case  must  rank  equally  with  that 
of  the  Falklanders  and  the  Gibraltarians. 

In  a  personal  interview  in  early  1991,  Allen  Lee,  an  industrialist  and 
prominent  politician,  observed  that  'it  is  unethical  for  the  British  govern- 
ment to  turn  its  back  and  wash  its  hands  clean  with  regard  to  less  than 
10,000  people  in  a  minority  community.' 

Growing  pressure  to  reconsider  the  special  case  of  the  Hong  Kong  ethnic 
minority  BDTCs  has  come  once  more  from  Hong  Kong's  Legco,  now 
arguing  specifically  that  the  Indians  have  a  special  case  as  a  vulnerable 
minority  subject  to  the  risks  of  effective  statelessness.  In  early  June  1993, 
Michael  Howard,  the  Home  Secretary,  responding  to  appeals  by  repre- 
sentatives from  Hong  Kong's  Legco,  was  reported  as  having  flatly  refused 
to  grant  special  consideration  to  the  ethnic  minority  BDTCs  of  Hong  Kong. 
He  gave  no  proper  reason  why  new  legislation  could  not  be  introduced  but 
'he  made  it  clear  that  the  government  would  face  uproar  if  it  admitted  this 
group  from  overseas  before  others  from  the  Indian  subcontinent  awaiting 
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immigration  permission'.  This  rather  weak  and  twisted  excuse  only 
created  more  dismay  among  the  Legco  delegates. 

On  the  ground  in  Hong  Kong,  there  has  been  growing  disillusionment 
with  Britain  among  the  ethnic  minorities.  When  the  interviews  for  the 
present  study  were  conducted  in  early  1 99 1 ,  the  Indian  community  in  Hong 
Kong  appeared  to  have  reconciled  to  the  strategy  not  to  take  legal  action 
against  the  UK  government.  Mr.  Sital  spoke  on  behalf  of  the  South  Asians, 
saying: 

We  have  taken  the  decision  as  a  community  to  remain  in  Hong  Kong, 
which  is  our  home.  We  have  full  confidence  in  the  mainland  Chinese 
as  a  civilised  nation  with  a  genuine  interest  in  Hong  Kong's  welfare, 
unlike  that  expressed  to  us  by  the  UK. 

The  decision  to  remain  in  Hong  Kong,  regardless  of  the  consequences, 
appeared  at  first  to  be  supported  by  other  members  of  the  ethnic  minority 
community  who  were  approached  on  the  issue.  However,  a  closer  look 
revealed  that  even  though  the  community  as  a  whole  was  expressing 
confidence  in  the  future  of  Hong  Kong,  and  in  the  mainland  Chinese, 
individual  families  were  quietly  taking  it  upon  themselves  to  gain  foreign 
passports  and  the  right  of  abode  elsewhere. 

For  example,  family  members  have  been  marrying  abroad  to  gain 
potential  access  to  family  reunification  rights  for  other  family  members, 
should  this  be  necessary  after  1997.  In  effect,  then,  individual  ethnic 
minority  families  have,  wherever  possible,  been  taking  the  same  precau- 
tions as  members  of  the  elite  Chinese  population  of  Hong  Kong  to  gain 
foreign  passports  as  an  insurance  policy.  This  option  will  again  be  more 
difficult  for  the  lower  or  working  classes.  Immigration  into  foreign  coun- 
tries regularly  involves  the  investment  of  large  sums  of  money  to  fulfil 
immigration  provisos  made  by  certain  states. 

The  reactions  of  the  ethnic  minorities  in  Hong  Kong  to  their  special 
predicaments  are,  then,  really  no  different  from  those  of  Hong  Kong's 
ethnic  Chinese.  Some  are  finding  ways  of  gaining  foreign  nationalities  and 
the  right  of  abode  in  third  countries.  Many  others,  however,  rather  than 
emigrating  and  seeking  foreign  passports,  seem  willing  or  compelled  to 
stay  in  Hong  Kong,  taking  a  calculated  risk.  Dhar  (1994)  confirms  that  the 
continued  economic  attractions  of  Hong  Kong  work  strongly  in  favour  of 
a  policy  of  'staying  put',  while  overseas  investments  and  arrangements  are 
being  made  to  pre-empt  disaster,  should  anything  go  wrong  after  the 
transfer  to  China. 

We  have  already  seen  that  more  recent  action  in  the  House  of  Lords, 
with  Baroness  Thatcher  a  silent  spectator,  has  resulted  in  a  yet  stronger 
moral  challenge  of  the  official  British  approach  to  the  citizenship  rights  of 
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Hong  Kong's  ethnic  minority  BDTCs.  It  is  a  matter  of  considerable  irony 
that  the  Chinese  citizens  of  Hong  Kong  appear  to  have  become  instrumental 
in  supporting  the  mainly  South  Asian  minorities  of  Hong  Kong  in  their 
claim  to  have  a  viable  assurance  policy  for  staying  on  beyond  1997.  This 
is  not  a  twisted  attempt  at  ethnic  cleansing  but  a  remarkable  example  of 
inter-ethnic  solidarity,  with  Britain  as  the  reluctant  power  which  needs  to 
be  coaxed  into  taking  the  only  honourable  action  possible.  At  the  time  of 
writing  the  British  government  still  refuses  to  budge  from  its  ultimately 
untenable  position. 

■   5.4  The  PRC's  position  on  the  ethnic  minorities 

From  China's  perspective,  1997  poses  no  real  problems  of  citizenship.  This 
increases  the  impression  that  the  onus  is  on  Britain  to  get  its  house  in  order, 
while  China  has  already  done  all  it  can  at  this  stage  and  has  clearly  indicated 
its  policies  after  the  transfer. 

The  future  of  the  nationality  status  of  Hong  Kong's  ethnic  minorities 
was  not  dealt  with  in  the  Basic  Law.  However,  Clause  4  of  Article  24  of 
the  Basic  Law  states  that  persons  not  of  Chinese  nationality  who  have 
resided  in  Hong  Kong  for  a  continuous  period  of  no  less  than  seven  years 
and  who  have  taken  it  as  their  place  of  permanent  residence,  before  or  after 
the  establishment  of  the  Hong  Kong  SAR,  shall  have  the  right  of  residence 
in  Hong  Kong.  However,  not  possessing  Chinese  nationality  will  probably 
disadvantage  such  persons  in  terms  of  employment  in  the  public  sector  and 
other  areas,  especially  if  a  policy  of  sinification  is  vigorously  pursued. 

China's  basic  position  has  been  consistent:  the  people  of  Hong  Kong, 
whether  Chinese  or  not,  are  ultimately  subject  to  Chinese  sovereignty. 
Significantly,  the  ethnic  Chinese  of  Hong  Kong  are  already  included  in 
China's  citizenship  category  of  'Hong  Kong,  Macau  and  Taiwan  compa- 
triots', while  many  of  its  more  recent  Chinese  immigrants  might  be 
considered  as  full-fledged  Chinese  citizens  doing  business  there.  China 
knows  that  a  considerable  number  of  foreigners,  including  stateless  per- 
sons, will  be  resident  in  Hong  Kong  at  the  time  of  the  transfer  and  has  in 
various  ways  indicated  that  their  right  of  abode  will  be  respected  and 
protected  under  Chinese  law.  China  is  certainly  aware  of  the  impending 
statelessness  of  some  members  of  the  ethnic  minorities  and  has  developed 
its  own  approach  towards  their  predicament.  In  essence,  China  views  the 
British  BNO  passport  merely  as  a  travel  document,  not  as  a  nationality,  and 
proposes  its  own  system  of  dealing  with  the  particular  concerns  of  this  small 
group  of  people. 

First  of  all,  when  the  overwhelming  majority  of  the  residents  of  Hong 
Kong  will  simply  become  citizens  of  China,  on  1  July  1997,  ethnic  minority 
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BNOs  will  not  be  threatened  with  expulsion  nor  with  denial  of  basic  rights. 
Although  China  has  not  yet  worked  out  mechanisms  of  incorporating  such 
persons  as  full  Chinese  citizens,  they  will  enjoy  the  right  of  abode  in  Hong 
Kong.  So  China,  like  Britain,  intends  keeping  them  in  a  distinct  category 
rather  than  offering  them  full  citizenship  rights,  but  it  does  claim  respon- 
sibility for  them. 

It  seems  to  us  that  the  politicised  rhetoric  about  the  predicaments  of  the 
ethnic  minorities  in  Hong  Kong  have  created  some  strange  misunderstand- 
ings. It  is  particularly  noticeable  that  the  official  Chinese  position  on  the 
ethnic  minorities  has  recently  shifted.  In  1989,  an  undeveloped  and  plainly 
rhetoric  perspective  was  given  by  Mr.  Xu  Jia  Tin,  the  ex-director  of  the 
Xinhua  News  Agency,  effectively  the  Chinese  embassy  to  Hong  Kong.  He 
was  quoted  as  saying  that,  'concerning  the  nationalities  of  non-Chinese 
minorities  after  1997,  they  are  the  responsibility  of  the  British  govern- 
ment'. Similar  comments  were  made  by  Liu-Yiu  Chu,  a  local  deputy  to 
China's  National  People's  Congress,  also  a  member  of  Hong  Kong  Basic 
Law  Drafting  Committee.  In  the  same  source,  she  was  quoted  as  saying: 

If  the  minorities  become  stateless,  then  this  is  something  between  them 
and  the  British  government.  They  are  not  our  babies,  they  were  brought 
in  by  the  British  government  who  are  leaving  them  out  in  the  cold. 

Such  statements  could  not  be  harmonised  with  China's  long-standing  claim 
to  sovereignty  over  Hong  Kong  and  its  people,  so  what  were  the  Chinese 
really  saying?  Although  the  PRC  government  professed  not  to  claim  any 
responsibility  for  the  ethnic  minorities,  it  certainly  did  not  wish  to  see  them 
leave  the  colony.  Since  the  British  approach  towards  'anchoring'  people  in 
Hong  Kong  involved  a  debate  about  Britain's  offer  of  full  citizenship  status 
to  all  BDTCs,  China  was  apparently  saying,  first  of  all,  that  the  Chinese 
people  of  Hong  Kong  were  not  Britain's  business.  Further,  China  rightly 
emphasised  Britain's  moral  responsibilities  towards  those  ethnic  minority 
persons  who  would  become  stateless  in  1997.  Offering  this  small  minority 
of  persons  within  the  ethnic  minority  communities  of  Hong  Kong  full 
citizenship  status  would  mean  that  China  would  have  to  deal  only  with  one 
category  of  foreign  residents  after  the  transfer,  namely  full-fledged  foreign- 
ers. Thus,  in  a  sense  China  was  also  saying  that  it  would  prefer  not  to  inherit 
Britain's  messy  legacy  of  several  types  of  nationalities  which  involved 
virtual  statelessness  for  a  few  thousand  people,  for  whom  China  would  then 
have  to  make  special  provisions. 

The  fact  that  China  was  fully  aware  of  the  impending  complications  to 
its  own  nationality  laws  is  well-documented  by  the  fact  that  the  position  of 
Hong  Kong's  ethnic  minorities  was  specifically  addressed  in  Annex  1  of 
the  Sino-British  Joint  Declaration  on  the  Question  of  Hong  Kong  of  1984. 
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The  relevant  provisions  are  headed  as  'Elaboration  by  the  Government  of 
the  People's  Republic  of  China  of  its  Basic  Policies  Regarding  Hong 
Kong' .  Under  its  section  XIV,  the  following  is  first  of  all  provided  about 
the  right  of  abode  in  Hong  Kong  from  1  July  1997,  though  the  date  itself 
is  not  mentioned: 

The  following  categories  of  persons  shall  have  the  right  of  abode  in  the 
Hong  Kong  Special  Administrative  Region,  and,  in  accordance  with 
the  law  of  the  Hong  Kong  Special  Administrative  Region,  be  qualified 
to  obtain  permanent  identity  cards  issued  by  the  Hong  Kong  Special 
Administrative  Region  Government,  which  state  their  right  of  abode: 

—  all  Chinese  nationals  who  were  born  or  have  ordinarily  resided  in 
Hong  Kong  before  or  after  the  establishment  of  the  Hong  Kong 
Special  Administrative  Region  for  a  continuous  period  of  7  years 
or  more,  and  persons  of  Chinese  nationality  born  outside  Hong 
Kong  of  such  Chinese  nationals; 

—  all  other  persons  who  have  ordinarily  resided  in  Hong  Kong  before 
or  after  the  establishment  of  the  Hong  Kong  Special  Administrative 
Region  for  a  continuous  period  of  7  years  or  more  and  who  have 
taken  Hong  Kong  as  their  place  of  permanent  residence  before  or 
after  the  establishment  of  the  Hong  Kong  Special  Administrative 
Region,  and  persons  under  21  years  of  age  who  were  born  of  such 
persons  in  Hong  Kong  before  or  after  the  establishment  of  the 
Hong  Kong  Special  Administrative  Region; 

—  any  other  persons  who  had  the  right  of  abode  only  in  Hong  Kong 
before  the  establishment  of  the  Hong  Kong  Special  Administrative 
Region.' 

Without  explicitly  mentioning  existing  British  arrangements,  this  says 
clearly  that  China  sees  no  need  for  Britain  to  devise  anything  for  the  people 
of  Hong  Kong  beyond  1997.  Like  most  of  the  Chinese  people  of  Hong 
Kong,  all  former  BDTCs  will  become  the  responsibility  of  China  from  the 
date  of  take-over.  In  view  of  Chinese  sensitivities  about  the  sovereignty 
issue,  nothing  else  could  have  been  expected.  However,  China  has  gone 
much  further  than  simply  refusing  any  British  role  and  has  offered  con- 
structive and  reasonably  clear  legal  safeguards  for  the  ethnic  minorities  of 
Hong  Kong  which  go  much  beyond  promising  the  right  of  abode  in  Hong 
Kong  to  foreigners  and  other  persons  who  are  not  Chinese.  The  document 
continues  by  indicating  plans  for  after  the  date  of  transfer: 

The  Central  People's  Government  shall  authorise  the  Hong  Kong 
Special  Administrative  Region  Government  to  issue,  in  accordance 
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with  the  law,  passports  of  the  Hong  Kong  Special  Administrative 
Region  of  the  People's  Republic  of  China  to  all  Chinese  nationals  who 
hold  permanent  identity  cards  of  the  Hong  Kong  Special  Administra- 
tive Region,  and  travel  documents  of  the  Hong  Kong  Special  Admin- 
istrative Region  of  the  People's  Republic  of  China  to  all  other  persons 
lawfully  residing  in  the  Hong  Kong  Special  Administrative  Region. 
The  above  passports  and  documents  shall  be  valid  for  all  states  and 
regions  and  shall  record  the  holder's  right  to  return  to  the  Hong  Kong 
Special  Administrative  Region. 

For  the  purpose  of  travelling  to  and  from  the  Hong  Kong  Special 
Administrative  Region,  residents  of  the  Hong  Kong  Special  Adminis- 
trative Region  may  use  travel  documents  issued  by  the  Hong  Kong 
Special  Administrative  Region  Government,  or  by  other  competent 
authorities  of  the  People's  Republic  of  China,  or  of  other  states.  Holders 
of  permanent  identity  cards  of  the  Hong  Kong  Special  Administrative 
Region  may  have  this  fact  stated  in  their  travel  documents  as  evidence 
that  the  holders  have  the  right  of  abode  in  the  Hong  Kong  Special 
Administrative  Region. 

Entry  into  the  Hong  Kong  Special  Administrative  Region  of  persons 
from  other  parts  of  China  shall  continue  to  be  regulated  in  accordance 
with  the  present  practice. 

The  Hong  Kong  Special  Administrative  Region  Government  may 
apply  immigration  controls  on  entry,  stay  in  and  departure  from  the 
Hong  Kong  Special  Administrative  Region  by  persons  from  foreign 
states  and  regions. 

Unless  restrained  by  law,  holders  of  valid  travel  documents  shall  be 
free  to  leave  the  Hong  Kong  Special  Administrative  Region  without 
special  authorisation. 

The  Central  People's  Government  shall  assist  or  authorise  the  Hong 
Kong  Special  Administrative  Region  Government  to  conclude  visa 
abolition  agreements  with  states  or  regions. 

This  set  of  declarations  about  the  PRC's  basic  policies  indicates  clearly  that 
China  envisages  no  continuing  role  for  British  administrative  involvement 
in  Hong  Kong  after  the  date  of  transfer.  While  China  indicates  that  it  will 
give  a  special  legal  status  to  the  Chinese  people  of  Hong  Kong,  it  also 
provides  for  the  various  needs  of  the  expatriate  and  ethnic  minority  com- 
munities. It  might  appear  that  China  has  copied  the  differential  treatment 
of  different  classes  of  persons  from  English  law,  but  any  nationality  and 
immigration  law  system  will  nowadays  need  to  make  distinctions  between 
citizens,  aliens  and  others.  Thus,  China  offers  the  non-Chinese  ex-BDTCs 
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less  than  full  citizenship  status  in  the  first  place,  having  perhaps  learnt  a 
lesson  or  two  from  Britain  about  how  to  distinguish  between  different  types 
of  nationals.  While  Chinese  nationals  will  be  offered  full  passports  of  the 
Hong  Kong  Special  Administrative  Region  of  the  PRC,  the  envisaged  travel 
documents  for  all  other  persons  who  are  lawfully  resident  in  Hong  Kong 
could  presumably  be  given  to  any  foreign  long-term  resident,  not  just  the 
ethnic  minority  BDTCs. 

It  is  just  as  easy  for  China  to  say  that  all  states  shall  recognise  such  travel 
documents  as  for  the  British  to  insist  that  the  BNO  status  is  valid  and  useful. 
But  China  has  in  fact  begun  to  lay  down  a  framework  for  dealing  with  the 
rights  of  entry  to  and  exit  from  Hong  Kong  of  persons  who  are  not  full 
Chinese  nationals.  After  the  date  of  transfer  devising  immigration  policies 
for  Hong  Kong  is  the  obvious  responsibility  of  China  and  this  will  inesca- 
pably pose  special  problems  because  of  the  manifold  international  links  of 
the  territory  and  its  people.  However,  China  will  be  powerless,  just  as 
Britain  was,  if  foreign  states  choose  not  to  recognise  the  BNO  status.  This 
could  mean  that  members  of  the  ethnic  minorities  in  Hong  Kong  who  hold 
no  full  nationality  status  of  any  kind  will  find  their  freedom  of  movement 
restricted.  However,  China  rightly  asserts  that  it  cannot  be  blamed  for  that, 
and  that  it  is  indeed  Britain's  responsibility  to  give  the  ethnic  minority 
BDTCs  of  Hong  Kong  a  better  legal  status  before  the  transfer. 

Significantly,  the  above  document  does  not  indicate  whether  China 
would  be  prepared  to  offer  full  Chinese  citizenship  to  stateless  ethnic 
minority  persons  from  Hong  Kong.  In  principle,  this  is  possible  (see  Dhar, 
1 994),  even  though  commentators  have  emphasised,  correctly,  that  Chinese 
citizenship  law  is  primarily  based  on  race. 

The  indications  of  the  shape  of  a  new  Chinese  immigration  law  also 
include  significant  pointers  to  the  abolition  of  existing  visa  restrictions, 
confirming  that  already  in  1984,  China  had  no  intentions  to  continue  the 
existing  rule  systems  of  Hong  Kong.  While  nothing  has  as  yet  been  worked 
out  in  practice,  the  document  cited  above  seems  to  indicate  that  China  has 
appreciated  and  recognised  the  importance  of  the  Indian  business  com- 
munity and  the  expatriate  community  generally  for  Hong  Kong's  trading 
and  business  infrastructure.  The  Indian  network  of  offices  and  contacts 
around  the  world,  in  particular,  is  one  of  the  most  valuable  though  scarcely 
visible  of  Hong  Kong's  economic  assets.  Stephen  Cheong,  a  leading  Hong 
Kong  industrialist  and  member  of  Legco  pointed  this  out  in  an  interview: 
'because  they  trade  all  over  the  world,  these  offices  speed  the  sale,  distribu- 
tion and  servicing  of  Hong  Kong  products  abroad.' 

As  the  take-over  date  approaches,  China  seems  more  clearly  aware  that 
it  needs  to  offer  meaningful  legal  guarantees  to  the  ethnic  minorities, 
especially  those  who  will  be  virtually  stateless.  Thus,  while  Britain  is  still 
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struggling  over  whether  there  is  a  moral  claim  to  provide  for  the  Chinese 
BDTCs  of  Hong  Kong,  developments  in  Hong  Kong  itself  have  actively 
marginalised  Britain.  The  Chinese  and  British  agenda  have  moved  further 
apart.  While  Britain  is  now  concerned  merely  to  score  political  points  rather 
than  make  meaningful  provision  for  more  than  a  few  of  its  closest  compan- 
ions in  Hong  Kong,  China  is  just  waiting  until  the  appointed  time  to 
incorporate  all  the  people  of  Hong  Kong,  but  on  its  own  terms. 

The  future  of  the  ethnic  minorities  of  Hong  Kong  clearly  lies  in  China's 
hands.  Even  if  Britain  were  now  to  give  them  full  British  citizenship  status, 
the  deep  economic  and  social  ties  which  most  have  with  their  place  of 
residence  will  make  them  wait  and  see  how  China  handles  the  transfer  in 
1997.  As  we  indicated, .their  strategies  for  coping  with  the  resulting  stress 
will  include  a  modicum  of  assurance  policies  in  the  sense  of  not  keeping 
all  their  eggs  in  the  Hong  Kong  basket,  but  we  are  unlikely  to  see  an  exodus 
of  the  ethnic  minorities  from  Hong  Kong.  China  needs  them  and  they  need 
China.  Mere  rhetoric  should  not  distract  from  the  obvious  potential  for  a 
fruitful  symbiosis  between  the  two. 

Thus,  an  optimistic  scenario  involving  the  continued  prosperity  of  Hong 
Kong  will  not  generate  stateless  ethnic  minority  refugees  in  orbit  from 
Hong  Kong,  quite  apart  from  the  fact  that  their  number  is  so  small  and 
diminishing  anyway.  If  Hong  Kong  were  to  experience  radical  changes 
after  1  July  1997,  we  would  venture  to  predict  that  the  ethnic  minority 
communities  of  Hong  Kong  will  also  be  persuaded  by  economic  factors  to 
retain  their  position  and  will  seek  accommodation  with  the  Chinese.  If  that 
is  not  possible,  they,  like  other  people  from  Hong  Kong,  will  regroup 
elsewhere  in  the  so-called  developing  world,  North  America  and  Australia, 
rather  than  anywhere  in  Europe. 
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■   Notes  and  References 

1 .  These  figures  are  taken  from  the  Hong  Kong  Government  Census  and  Statistics 
Department  (1990). 

2.  See  The  Independent  27  January  1993. 

3.  For  details  see  id.,  also  cited  in  India  Weekly,  London  edition  26  February  1993. 
More  recently,  see  also  Dhar  1994. 
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5.  See  The  Asian  Age  28  April  1994,  reporting  that  Mr.  K.  Sital,  the  Chairman  of  the 
Council  of  Hong  Kong  Indian  Associations,  has  arrived  in  London  for  'a  final 
lobbying  effort  for  full  British  citizenship  for  Hong  Kong's  ethnic  minorities'. 
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6.  House  of  Lords.  Official  Report,  Vol.  548  No.  172,  Thursday  15  July  1993,  cols. 
383-418,  at  col.  416. 

7.  For  details  see  ibid.,  Vol.  552  No.  39,  Monday  14  February  1994,  cols.  15-18. 

8.  It  appears  now  that  Britain  will  at  long  last  concede  the  special  case  of  the  few 
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concerned  here. 

9.  For  some  discussion  see  above  ch.3.8.  See  also  Far  Eastern  Economic  Review, 
26  January  1989  and  Asian  Times,  16  March  1993. 

1 0.  The  Asian  Age,  8  April  1 994. 
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12.  Dhar  1994  rightly  emphasises  that  this  was  'before  there  was  even  such  a  thing 
as  an  Indian  passport.' 
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and  Eastern  Asia,  including  Japan.  It  is  quite  wrong  to  claim,  as  Pomery  1 990:788 
does,  that  Japan  does  not  have  a  history  of  accepting  immigrants:  Sindhi  business- 
men operating  from  Japan,  for  example,  are  major  exporters  of  textiles. 

14.  For  details  on  this  and  the  following  points  see  Das  1990: 149.  Much  evidence  of 
trade  links  could  be  collected.  For  example,  an  important  study  on  South  Indian 
plantation  labourers  in  Malaysia  (Jain  1970)  notes,  at  p.  157,  that  'the  local  market 
is  usually  well  supplied  with  cheap  ready-made  garments  imported  from  Hong 
Kong.' 

15.  Far  Eastern  Economic  Review,  12  April  1989;  see  also  Das  1990:150. 

16.  See  House  of  Lords,  Official  Report  as  note  6  above,  during  the  debate  on  the 
British  Nationality  (Hong  Kong)  (Selection  Scheme)  (Amendment)  Order,  1993. 

17.  On  the  Indian  Citizenship  (Amendment)  Act  of  1986  see  Menski  1991. 

18.  Das  1990:150;  see  also  Sital  1986.  Dhar  1994  gives  their  figure  as  only  'up  to 
4,000.' 

19.  Far  Eastern  Economic  Review,  4  May  1989:23. 

20.  See  Asian  Times  24  April  1990  and  30  November  1990. 
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22.  The  Times  9  June  1993. 

23.  See  House  of  Lords,  Official  Report,  as  note  6  above. 
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Chapter  6 

Conclusions: 

Coping  with  the  cost 

of  mistakes 

Werner  Menski 


Britain's  lack  of  commitment  to  the  people  of  Hong  Kong,  especially  once 
it  was  officially  known  that  the  territory  would  be  returned  to  China  on  1 
July  1997,  has  clearly  been  matched,  as  this  study  shows  in  so  many  ways, 
by  the  declining  interest  among  the  people  of  Hong  Kong  in  continued  links 
with  Britain.  The  rejection  goes  much  beyond  the  termination  of  colonial 
relationships  and  will  have  many  socio-economic  and  political  consequen- 
ces for  Britain  in  the  future.  After  all,  Hong  Kong  is  not  heading  for 
independence  as  a  small  state  in  1997  but  for  reintegration  into  a  huge 
country  in  Asia,  the  newly  emerging  power  centre  in  the  world. 

The  central  argument  in  this  concluding  discussion  is  that  Britain  has 
made  a  number  of  costly  mistakes  in  the  run-up  to  Hong  Kong's  transfer 
to  the  PRC  because  its  policies  have  been  too  narrowly  and  almost  obsess- 
ively focused  on  desperate  efforts  to  avoid  immigration  from  Hong  Kong 
to  the  UK.  By  systematically  and  persistently  sidelining  the  people  of  Hong 
Kong,  Britain  appears  to  have  achieved  the  stipulated  aim  of  avoiding 
millions  of  non-white  immigrants.  But  the  price  for  reaching  this  imaginary 
policy  target  seems  very  high  indeed.  The  international  reputation  of  the 
UK,  its  trade  links  and  its  economic  position  have  all  been  harmed  by  the 
way  in  which  Britain  has  conducted  the  transfer  process  and  has  been 
redrawing  important  rules,  especially  of  citizenship,  to  divest  itself  of 
responsibility  for  the  people  of  Hong  Kong  and  their  future. 
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Meanwhile,  China  has  taken  significant  steps  to  incorporate  and  reassure 
the  people  of  Hong  Kong  and  has  apparently  begun  to  appreciate  their 
economic  potential.  Partly  as  a  result  of  this  welcoming  embrace,  Hong 
Kong's  swing  to  China  seems  to  have  occurred  earlier  than  anticipated.  The 
officially  determined  date  for  the  transfer  now  looks  more  like  a  formal 
calendar  item.  As  our  study  emphasises,  coping  with  the  transfer  of  Hong 
Kong  in  1997  is  in  practice  almost  complete,  although  significant  latent 
worries  remain. 

British  policy-making  on  Hong  Kong  appears  not  to  be  up  to  date  on 
these  developments.  Britain  still  refuses  to  accept  even  very  limited  com- 
mitments to  people  from  the  Crown  colony.  In  the  words  of  Lord  Bramall, 
it  continues  to  use,  'some  weasel-worded  and  frankly  worthless  half 
promises'  rather  than  accepting  full-fledged  and  definite  responsibility  for 
the  few,  mainly  non-Chinese  people  of  Hong  Kong  who  are  still  looking 
to  Britain  for  some  degree  of  protection.  In  view  of  the  protracted  prevari- 
cations over  the  rights  of  such  persons,  I  argue  below  that  it  is  not  too  late 
for  damage  limitation  and,  in  that  well-worn  phrase,  to  make  an  honourable 
exit  from  Hong  Kong  at  the  appointed  time. 

Preparing  for  the  handover  of  Hong  Kong  to  the  Chinese  authorities 
could  be  compared  to  counselling  a  family  faced  with  the  inevitable  death 
of  an  important  family  member.  If  everyone  is  gradually  adjusting  to  the 
fact  that  death  is  inevitable  and  will  come  at  a  certain  point  soon,  there  is 
time  to  prepare  for  the  situation  afterwards.  In  what  would  be  called  a  good 
death  among  bereavement  specialists,  one's  business  is  neatly  sorted  out 
and  satisfactory  arrangements  made  for  all  survivors. 

The  process  of  coping  with  1997  should  entail  awareness  of  a  new 
beginning  without  the  dead  entity.  However,  this  is  not  quite  the  situation 
regarding  Hong  Kong.  Perhaps  we  have  been  confused  about  what  pre- 
cisely will  die  in  Hong  Kong  at  midnight  on  30  June  1997.  All  that  will  in 
fact  die  is  British  colonial  supremacy  over  it.  In  our  analysis,  Britain's 
process  of  coping  with  this  impending  loss  must  be  clearly  separated  from 
what  goes  on  in  Hong  Kong  itself.  While  Britain  certainly  suffers  multiple 
losses  from  the  termination  of  its  colonial  power  base  in  Hong  Kong,  it 
may  be  only  a  convenient  myth  that  Hong  Kong  itself  will  grieve  over  the 
loss  of  colonial  status. 

This  book  has  concentrated  mainly  on  how  Hong  Kong  and  its  people 
have  been  coping  with  the  known  fact  that  they  will  become  fully  subject 
to  Chinese  control  in  less  than  three  years'  time.  We  have  found  strong 
evidence  that,  despite  many  remaining  insecurities,  the  actual  transfer  date 
will  probably  be  a  mere  formality,  an  international  media  show  which  can 
(and  no  doubt  will)  be  marketed  with  much  profit  for  Hong  Kong  and  for 
China.  Britain  has  rightly  been  concerned  about  a  dignified  exit  at  that 
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point.  However,  as  Overholt  (1993:129)  so  clearly  shows,  Britain  has 
overemphasised  the  political  aspects  of  Hong  Kong  at  the  expense,  in 
particular,  of  economic  considerations. 

Our  study,  largely  based  on  recent  evidence  from  Hong  Kong  itself, 
strongly  confirms  the  finding  of  recent  writers  that  the  strategies  for  coping 
with  its  unique  fate  are  now  well-advanced.  During  the  past  decade,  the 
people  of  Hong  Kong  have  explored  their  collective  and  individual  pro- 
cesses of  readjustment  and  drawn  significant  conclusions  for  themselves 
which  can  be  observed  and  measured.  This  helps  to  reduce  the  aura  of 
insecurity  that  continues  to  be  associated  with  the  transfer  itself. 

At  its  worst,  the  post- 1997  scenario  is  now  viewed  in  Hong  Kong  as 
becoming  subject  to  another  colonial  power  which  will  make  a  show  of 
strength  at  the  appointed  hour  to  assert  its  supremacy,  if  necessary  with 
force.  The  increasingly  more  realistic  and  less  dramatic  scenario,  however, 
particularly  in  view  of  the  obvious  and  growing  social  and  economic 
integration  of  Hong  Kong  with  adjacent  parts  of  the  PRC,  is  one  of  an 
economically  powerful  Hong  Kong  which  has  become  an  integral  part  of 
China  well  ahead  of  the  officially  appointed  time. 

The  inescapable  conclusion  is  that  Hong  Kong  has  already  learnt  to  live 
with  its  future  and  shows  all  the  signs  of  making  an  immense  success  of  it. 
Britain  and  its  representatives  in  Hong  Kong  do  not  appear  to  understand 
the  implications  of  this  development.  Hong  Kong  now  needs  merely  to  slip 
out  of  the  cocoon  of  colonial  'protection'  at  the  pre-destined  time  to 
metamorphose  formally  into  a  major,  if  not  the  leading,  economic  power- 
house of  the  PRC.  Significantly,  predictions  about  a  dangerous  power 
vacuum  and  violent  struggles  in  the  post-Deng  Xiaoping  era  are  being 
revised.  Without  much  fuss,  and  less  dramatically  than  the  media  circus 
would  like,  Hong  Kong  has  reasserted  its  Chinese  basis  and  is  shedding  the 
deceptively  glossy  coat  of  Britishness. 

While  Britain  has  been  allowed  to  retain  formal  legal  control  over  the 
territory  until  the  appointed  hour,  these  coping  processes  have  been  oper- 
ating for  a  number  of  years.  Crucially,  Britain's  role  in  them  has  become 
more  and  more  marginal.  It  is  apparent  that  the  Chinese  have  been  in  Hong 
Kong's  driving  seat  for  some  time  now.  Britain  has  found  this  difficult  to 
accept  but,  from  the  beginning  of  formal  negotiations  in  1 982  to  the  present, 
realistic  acceptance  of  the  inevitable  has  grown.  If  Britain  can  still  be 
diplomatically  referred  to  as  'the  present  sovereign'  (Overholt,  1993:199), 
this  is  due  to  China's  respect  for  international  agreements.  It  is  crystal  clear 
that  Hong  Kong  could  have  been  taken  over  by  the  Chinese  at  any  time  and 
with  minimal  effort. 

The  crucial  damage  to  British  interests  arises,  in  my  view,  from  the  fact 
that  the  coping  strategies  of  Hong  Kong  with  1997  are  largely  by-passing 
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Britain.  In  a  sense,  this  is  precisely  what  Britain  wanted,  for  fear  of  being 
'swamped'  by  a  flood  of  immigrants  from  Hong  Kong.  However,  Hong 
Kong  has  much  more  to  offer  than  millions  of  desperate  potential  immi- 
grants. 

Britain's  patronisingly  disparaging  and  overtly  xenophobic  attitude  to 
the  people  of  Hong  Kong  and  the  colony  itself  has  obscured  the  full  picture 
of  actual  and  potential  relationships  between  the  colonial  subjects  and  their 
British  rulers,  and  between  Hong  Kong  and  Britain.  Our  study  shows  the 
British  fixation  on  the  perceived  threat  of  non-white  mass  immigration  as 
the  central  damaging  element  in  the  chains  of  arguments  which  have 
irrevocably  marginalised  Britain  in  the  eyes  of  the  people  of  Hong  Kong. 

Britain's  most  costly  mistake,  then,  is  not  that  it  has  given  up  Hong  Kong: 
that  was  inescapable.  Nor  that  it  has  'delivered'  the  people  of  Hong  Kong 
to  the  Chinese,  as  some  commentators  put  it.  The  evidence  shows  clearly 
that  most  of  the  people  of  Hong  Kong  have  always  felt  that  they  belong  to 
China  rather  than  Britain  —  and  China  claims  them  as  her  own  citizens. 
Britain's  most  costly  misunderstanding  was  to  disregard  this  fact  and, 
building  on  this  misconception,  to  construct  obstructions  for  an  imagined 
flood  of  immigrants  which  never  materialised.  The  force  of  those  obstruc- 
tions was  felt  particularly  by  the  few  Hong  Kong  people  who  did  not  trust 
the  future  there  and  wanted  to  emigrate.  By  refusing  to  acknowledge 
historical  and  moral  obligations  to  its  subjects  and  purposely  overlooking 
the  potential  economic  benefits  from  Hong  Kong  immigration,  Britain  has 
missed  a  unique  historical  chance  to  benefit  from  the  transfer,  socio- 
economically  as  well  as  legally  and  politically.  Rather  than  building  up 
goodwill,  Britain's  approach  has  left  a  bad  after-taste  and  much  resentment. 
Far  from  having  learnt  important  lessons  from  earlier  processes  of  colonial 
disentanglement,  Britain  has  not  appeared  to  conduct  the  run-up  to  the 
transfer  in  a  spirit  of  gracious  acceptance  of  realities  and  still  seeks  to 
behave  as  though  it  had  a  moral  claim  to  continued  involvement  in  Hong 
Kong,  continuing  simultaneously  to  refuse  moral  and  legal  responsibility 
for  those  few  among  its  colonial  subjects  who  need  it  and/or  have  asked 
for  it. 

From  a  skewed  starting  position  there  followed  other  mistakes  that 
affected  Britain's  standing  in  economic,  legal  and  political  terms.  What 
Britain  appears  to  be  acting  out  is  a  notorious  form  of  Western,  eurocentric 
hubris,  an  entirely  misplaced  claim  that  Western  laws,  the  modern  Western 
way  of  life,  in  short,  the  Western  system  and  standards  as  a  whole,  are  so 
superior  to  anything  a  country  like  China  might  be  able  to  offer,  that  a 
responsible  British  government  must  stick  up  for  such  values  and  forms  to 
the  bitter  end. 
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The  Chinese  position,  in  response,  has  reflected  similar  stubbornness 
and  corresponding  hubris.  Again,  this  is  not  peculiar  to  China  or  the  Hong 
Kong  situation  but  an  increasingly  obvious  phenomenon  in  Asian  countries 
today.  The  common  technique  of  pressing  the  claim  that  one's  own  value 
systems  or  concerns  are  far  superior  to  anything  else,  a  strategy  which  also 
underlies  ethnic  identification,  was  used  by  the  PRC  leadership  with 
devastating  effect  during  the  drawn-out  diplomatic  negotiations,  now  being 
recounted  in  more  detail.  We  are  not  concerned  here  with  evaluating  the 
resulting  agreements  but  it  has  become  apparent  that  Britain's  bargaining 
position  has  been  extremely  weak  from  the  start.  Surely,  admitting  this 
more  honestly  could  have  helped  to  'save  face'  later. 

The  stubborn  reluctance  to  concede  that  Hong  Kong  has  always  been 
more  Chinese  than  British,  that  its  thin  veneer  of  English  values  was  useful 
in  its  time  but  is  now  finally  cracking,  contributes  to  an  adversarial  scenario 
of  petty  struggle,  where  mutual  accommodation  and  conciliation  would  be 
preferable.  It  also  makes  Britain  look  like  the  last  great  colonial  power 
which  cannot  see  the  signs  of  the  time  and  bow  out  gracefully,  especially 
in  comparison  with  Portugal  and  its  handling  of  the  Macao  question  . 
Overholt  (1993:158)  strongly  criticises  Britain  for  opposing  the  tide  of 
history  and  warns  that  the  cost  of  such  prevarication  may  be  immense  for 
Hong  Kong. 

The  underlying  insinuation  of  cultural  inferiority  of  'the  other'  has  had 
further  implications.  Britain's  disparaging  approach  to  China  has  in  turn 
spawned  assertions  that  the  new  powers  would  be  incompetent  or  otherwise 
deficient  and  precipitate  the  inevitable  ruin  of  Hong  Kong  as  an  interna- 
tional commercial  centre.  According  to  this  argument,  Hong  Kong's  suc- 
cess as  an  economic  centre  could  be  assured  only  by  Britain  and  British 
standards.  As  current  events  in  Hong  Kong  continue  to  show,  this  claim  has 
been  used  to  create  a  climate  of  subversion,  political  insecurity  and  ill-will, 
which  could  still  backfire  badly  for  the  people  of  Hong  Kong. 

The  current  attempts  by  the  British  leadership  in  Hong  Kong  to  promote 
and  introduce  a  so-called  democratisation  process  can  be  understood  in  a 
variety  of  ways.  Whatever  one  may  think  about  the  politics  involved,  the 
reforms  are  clearly  creating  tensions  which  increase  apprehensions  about 
1 997.  It  appears  that  Britain  seeks  to  make  political  capital  out  of  the  current 
democratisation  process,  antagonising  China  and  achieving  very  little  in 
legal  terms.  Mature  people  like  Elsie  Tu  in  Hong  Kong's  Legco  are 
indicating  precisely  this  when  they  question  the  fides  of  Britain's  belated 
attempts  to  promote  democracy.  While  Britain's  stated  motivations  seem 
noble  enough,  they  appear  inflated  by  a  sense  of  self-righteousness  vis-a- 
vis the  portrayal  of  China  as  the  epitome  of  suppression.  On  the  other  hand, 
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the  noble  ideals  are,  quite  apparently,  not  fully  honoured  by  Britain  itself, 
given  the  context  in  which  the  following  statement  was  made  recently: 

The  whole  thrust  of  British  policy  since  negotiations  with  China  about 
the  handover  of  Hong  Kong  in  1997  began  has  been  that  we  have  tried, 
in  the  Joint  Declaration  and  in  the  Basic  Law,  to  do  everything  in  our 
power  to  defend  the  rights,  freedoms,  prosperity  and  security  of  the 
people  of  Hong  Kong  after  the  transfer  of  power.  That  has  been  the 
thrust  of  our  policy,  and  quite  rightly  so. 

An  important  recent  study  has  cautioned  that  it  may  not  be  inherently 
unreasonable  to  advise  against  democratisation  in  Hong  Kong  and  has 
rightly  warned  that  China  is  willing  to  take  strong  measures  against 
unilateral  British  changes.  In  this  context,  the  concept  of  a  mutual  non- 
subversion  agreement  is  introduced  —  a  basic  rule  that  Hong  Kong 
should  refrain  from  politicised  interference  in  PRC  matters,  to  which  the 
PRC  authorities  should  respond  by  not  seeking  to  get  involved  in  internal 
Hong  Kong  affairs.  Overholt's  argument  is  that  this  must  be  seen  as  the 
most  effective  guarantee  against  central  state  intervention  in  Hong  Kong 
after  1997,  provided  the  economic  benefits  of  Hong  Kong  continue  to 
accrue  to  the  PRC  as  a  whole.  In  view  of  the  sensitivities  outlined  above, 
this  seems  a  sound  central  premise  which  we  need  not,  however,  pursue 
here. 

In  this  book,  we  have  mainly  concentrated  on  the  perceptions  and 
perspectives  of  the  people  of  Hong  Kong  and  analysed  their  reactions  to 
the  impending  transfer  of  power  to  find  out  whether  they  could,  in  fact,  still 
knock  on  Britain's  door  one  day.  We  have  seen  that  the  people  of  Hong 
Kong  appear  to  be  as  torn  between  Western  and  Eastern  values  as  anybody 
else  in  the  so-called  developing  world.  As  a  major  international  centre  of 
commercial  and  cultural  activity  and  a  microcosm  in  its  own  right,  Hong 
Kong  encapsulates  all  that  our  modern  world  stands  for,  the  latest  technical 
developments  side  by  side  with  the  most  ancient  traditions  and  their  more 
recent  embodiments.  Typical  of  a  global  village,  Hong  Kong  offers  the 
chance  to  sample  and  to  compare.  Its  glittering  image,  virtual  reality  for 
some,  remains  an  ideal  for  others  and  an  impossible  dream  for  many  more. 
In  Hong  Kong  as  elsewhere,  there  is  a  symbiosis  of  the  super-rich  and  the 
impoverished,  of  people  from  all  over  the  world  spread  across  the  social 
spectrum,  but  within  the  dominant  framework  of  a  Chinese  value  system, 
despite  outward  colonial  domination. 

The  tensions  created  by  the  impending  transfer  appear  to  have  shown 
most  of  the  people  of  Hong  Kong  that  all  of  them,  rich  or  poor,  belong  to 
the  territory  and  share  the  worries  about  its  future.  Surprisingly  large 
demonstrations  of  concern  after  the  Tiananmen  Square  events  in  1989  and 
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subsequent  evidence  of  strong  emotional  ties  with  China  are  matched  by 
today's  observation  that  the  manifold  links  of  the  people  in  Hong  Kong 
with  mainland  China  are,  if  anything,  getting  stronger  by  the  day. 

The  realisation  that  there  is  life  without  the  British,  after  the  British  have 
gone  has  not  only  now  struck  the  people  of  Hong  Kong.  Although  there 
have  been  fears  that  China  cannot  be  relied  on  to  provide  stability  and 
important  freedoms,  the  last  few  years  have  shown  that  Britain  cannot  be 
trusted  either  and  is  anyway  becoming  increasingly  irrelevant  to  what  goes 
on  in  Hong  Kong.  Not  only  are  British  economic  interests  in  Hong  Kong 
far  less  intense  than  those  of  China  itself  or  of  the  USA  and  Japan,  but  the 
political  processes  in  Hong  Kong  are  now  more  or  less  visibly  determined 
by  China  rather  than  Britain. 

We  found  that  existing  legal  structures,  be  they  the  nationality  laws  of 
Britain  and  the  PRC,  or  the  more  recent  bilateral  agreements  between  the 
two  countries,  or  the  immigration  and  nationality  laws  of  other  countries, 
have  had  a  central  bearing  on  the  decisions  —  or  the  indecision  —  of  many 
Hong  Kong  residents  when  planning  for  and  beyond  1997.  While  we  have 
been  able  to  clarify  some  issues  in  this  study,  we,  like  everyone  else,  cannot 
predict  with  certainty  how  the  processes  of  coping  with  the  actual  transfer 
will  develop.  The  important  and  crucial  imponderable,  the  fuzzy  bit  in 
Hong  Kong's  crystal  ball,  is  to  what  extent  there  will  be  immediate  political 
and  economic  changes  in  1997.  They  may  seem  predictable  in  rational 
terms  but  cannot  actually  be  anticipated  with  absolute  precision.  In  fact, 
too  much  has  probably  been  made  of  insecurity  about  Hong  Kong's  fate: 
While  China's  politics  remain  volatile,  political  upheavals  could  occur  at 
any  time,  not  necessarily  even  related  to  the  special  position  of  Hong  Kong. 

It  is  also  apparent  that  discussions  about  the  transfer  of  Hong  Kong  have 
been  somewhat  muddled  by  a  situation  of  thinly  veiled  mutual  distrust 
between  Britain  and  China,  which  has  precluded  straight  talking.  While 
there  is  little  scope  for  the  argument  that  Britain  may  yet  retract  and  refuse 
to  hand  over  Hong  Kong  or  might  encourage  Hong  Kong  to  press  for  self- 
determination,  the  Chinese  apparently  do  not  trust  Britain's  stated  intention 
to  withdraw  completely  from  Hong  Kong.  Probably  with  some  justifica- 
tion, the  Chinese  seem  apprehensive  about  continuing  British  involvement. 
They  appear  well  aware  of  history  and  the  possible  temptation  of  an 
erstwhile  colonial  power  to  continue  controlling  the  internal  affairs  of  a 
territory  which  has  been  formally  handed  over  to  new  masters.  Continuing 
British  involvement  elsewhere  doubtless  feeds  such  apprehensions. 

Central  to  British  concerns,  on  the  other  hand,  has  been  the  matter  of 
emigration  from  Hong  Kong,  linked  with  the  semi-hidden  but  powerful 
apprehensions  about  Chinese  immigration  to  Britain.  The  evidence  we  have 
points  to  a  process  of  selected  emigration,  essentially  by  members  of  the 
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territory's  elite.  Indeed,  thousands  of  well-qualified  people  have  been 
leaving  Hong  Kong  every  year  and  the  number  of  emigrants  has  been 
increasing  rather  than  decreasing.  But  that  is  only  normal  in  an  international 
business  centre  with  links  all  over  the  world. 

What,  then,  does  it  mean  when  official  government  estimates  of  emigra- 
tion from  Hong  Kong  show  a  clear  pattern  of  increase  from  22.400  persons 
in  1980  to  62.000  in  1990,  ratified  by  quite  precise  statistics  from  the 
receiving  countries?  Most  important  of  all,  a  perception  has  been  created 
that  the  stability  of  Hong  Kong  was  in  danger  and,  more  central  for  British 
opinion  makers,  that  masses  of  people  were  running  away.  As  we  saw,  there 
have  been  specific  studies  discussing  detailed  evidence  of  the  flight  of 
capital  and  skilled  labour,  but  this  has  not  proved  ruinous  to  Hong  Kong's 
economy  and  could  indeed  be  interpreted  as  indicating  international  expan- 
sion and  strength.  As  we  are  belatedly  beginning  to  realise,  emigration  per 
se  cannot  really  be  taken  as  evidence  of  a  flight  from  Hong  Kong.  Like  any 
economically  developed  and  interlinked  part  of  the  world,  Hong  Kong 
partakes  in  international  migration  which  has  much  to  do  with  sophisticated 
skills  exchanges  and  with  satisfying  the  need  for  specialised  labour  de- 
mands at  various  levels.  Migration  statistics  from  Hong  Kong  no  doubt  do 
include  evidence  of  emigration  driven  by  fear  of  Chinese  atrocities,  but 
they  illustrate  also  the  extent  of  Hong  Kong's  international  connections. 
The  relevant  evidence  was  examined  in  detail  in  chapter  4. 

One  could  say  that  there  have  been  several  generations  or  phases  of  Hong 
Kong  studies  in  the  recent  past.  Especially  in  the  aftermath  of  the  Tianan- 
men Square  events,  many  authors  emphasised  the  potential  for  mass  flight 
from  Hong  Kong.  Thus  Skeldon  (1990-91:515)  wrote: 

Although  the  volume  of  emigration  will  be  controlled  by  the  countries 
of  acceptance,  the  future  course  of  developments  within  China  itself 
will  ultimately  determine  the  numbers  who  want  to  leave.  If  repressive 
policies  are  adopted,  then  there  will  be  tremendous  international  press- 
ure for  potential  destination  countries  to  open  their  doors  to  a  people 
who  have  traditionally  been  seen  as  epitomising  the  capitalist  ethic. 
The  resulting  exodus  could  be  massive.  It  is  impossible  to  predict  the 
future  accurately  or  which  direction  China  will  move  in  over  the  next 
few  years. 

It  is  important  to  emphasise  here,  first  of  all,  that  the  prominence  of  the 
discussion  about  emigration  from  Hong  Kong  has  helped  Britain  to  justify 
its  exclusionary  immigration  and  citizenship  policies.  Crucially,  the  figures 
of  parallel  immigration  to  Hong  Kong  have  been  given  less  publicity  and 
this  may  well  have  been  deliberate.  While  in  Britain  the  focus  on 
immigration  statistics  has  served  to  legitimise  further  immigration  controls, 
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putting  the  spotlight  on  emigration  statistics  in  Hong  Kong  has  apparently 
provided  a  useful  supplement  to  the  official  British  picture  by  keeping  alive 
a  threatening  myth  of  huge  numbers  of  Chinese  'on  the  move',  from  whom 
Britain  had  to  protect  herself. 

To  give  equal  weighting  to  both  sets  of  figures,  however  imprecise  they 
may  be,  would  have  allowed  a  more  balanced  assessment  of  the  emerging 
situation  in  Hong  Kong.  It  is  now  abundantly  clear  that,  overall,  Hong 
Kong's  recent  development  has  been  characterised  by  continuing  economic 
prosperity  and  a  trend  towards  more  immigration,  together  with  select 
emigration.  The  mass  flight  scenario,  so  suited  to  the  designs  of  many 
politicians  and  law-makers  in  Britain,  is  not  a  numerical  reality;  it  had  to 
be  created  and  sustained  by  opinion  makers.  While  it  reflects  the  colony's 
realities  to  some  extent,  in  that  there  is  some  population  movement  away 
from  Hong  Kong,  in  its  exaggerated  manifestation  it  is  simply  a  fiction,  a 
convenient  myth. 

The  simple  truth  that  migration  from  Hong  Kong  has  in  fact  been 
matched  by  higher  numbers  of  immigrants  to  the  territory,  and  that  emigra- 
tion from  Hong  Kong  is  highly  selective,  has  been  suppressed  in  Britain 
for  obvious  reasons:  Most  of  the  Hong  Kong  emigrants  are  very  attractive 
people  and,  as  repeatedly  pointed  out  during  recent  debates  in  the  House 
of  Lords,  immigrants  from  Hong  Kong  'would  have  an  enormously  benefi- 
cial effect  upon  the  somewhat  battered  economy  of  this  country' .  Britain 
could  have  benefited  economically  from  the  process  of  partial  relocation 
from  Hong  Kong.  But  rather  than  facing  the  economic  issues  involved, 
British  government  policy  has  continued  rigidly  to  be  directed  against  any 
non- white  immigration,  irrespective  of  economic  cost. 

This  becomes  most  apparent  if  one  considers  the  fate  of  various  sugges- 
tions to  relocate  Hong  Kong,  lock,  stock  and  barrel,  anywhere  else  in  the 
world.  Britain  has  quickly  dismissed  such  ideas  outright  and  has  virtually 
hidden  the  conclusions  of  relevant  studies.  The  reason  for  this  is  obvious: 
Never  mind  the  potential  economic  benefits,  Britain  simply  does  not  want 
the  people  who  would  come  with  such  economic  enterprise.  The  fate  of  the 
Corry  Report,  which  challenged  the  assumption  that  Hong  Kong  immigra- 
tion to  Britain  would  have  negative  economic  effects  and  concluded  that  it 
would  lead  rather  to  spectacular  levels  of  job  creation,  increased  wealth 
and  a  rejuvenation  of  depressed  areas  of  Britain's  economy,  is  indicative 
of  the  purposeful  marginalisation  of  the  fledgeling  British  debate  on  the 
economic  impact  of  immigration.  Having  been  warned  by  the  leading 
academic  study  on  the  economics  of  immigration  that  the  xenophobic 
common  perceptions  of  the  economic  effects  of  immigration  are  'rotten 
economics'  (Simon,  1989:190),  and  faced  with  important  older  British 
studies  which  came  to  tentative  similar  conclusions  which  have  been 
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ignored,  Britain  has  persistently  refused  to  discuss  the  economic  impact 
of  immigration.  As  recent  research  work  shows,  other  European  countries 
can  base  their  policy-making  on  detailed  economic  statistics  and  their 
academics  are  able  to  debate  and  analyse  profit  and  loss  accounts  of 
immigration,  strengthening  the  conclusion  that  immigration  remains  a 
definite  economic  asset.  Canada,  the  USA  and  Australia,  in  particular, 
have  all  opened  up  to  resourceful  immigrants  from  Hong  Kong  and  are 
undoubtedly  reaping  immense  profits  from  this  strategy.  Portugal,  as  we 
saw,  used  an  integrative  approach  to  its  colonial  subjects  in  Macao,  who 
will  be  able  to  come  to  Britain  via  European  law,  while  many  British 
nationals  from  Hong  Kong  cannot  do  so. 

Thus,  in  stark  contrast  to  the  policies  of  many  other  countries,  Britain's 
approach  to  immigration  and  nationality  issues  continues  to  be  determined 
by  anxiety  about  the  socio-cultural  consequences  of  immigration,  in  effect 
ultimately  about  race  and  ethnicity.  Doggedly  pursuing  this  stance,  Britain 
has  ended  up  with  the  worst  of  both  worlds:  less  than  ideal  community 
relations,  which  have  been  impaired,  inter  alia,  by  state-imposed  and 
discrimination-engendered  forms  of  deprivation  and  little  prospect  of 
attracting  economically  beneficial  immigration,  which  now  simply  by- 
passes the  UK. 

The  confused  state  of  Britain's  immigration  policies  and  their  links  with 

economic  issues  is  currently  illustrated  by  a  bizarre  publicity  campaign  on 

behalf  of  the  British  Tourist  Authority  in  Bombay,  seeking  to  attract  the 

well-heeled  millions  of  Indian  middle-class  tourists  who  might  contribute 

19 
to  London's  declining  profits  as  a  centre  of  tourism.     At  the  same  time, 

Britain's  legal  hurdles  for  Asian  and  African  tourists,  including  the  already 
infamous  Asylum  and  Immigration  Appeals  Act,  1993,  which  took  away 
important  appeal  rights  for  refused  visitors,  have  been  strengthened  and 
send  repulsive  messages.  Hardly  surprising  that  the  numbers  of  Indian 
tourists  arriving  in  Britain  and  the  accompanying  profits  have  dramatically 
decreased  since  1 990.  If  the  law  itself  and  its  racist  application  are  respon- 
sible —  as  they  clearly  are  —  publicity  campaigns  will  mainly  lead  to  a 
higher  profile  for  Britain's  exclusionary  visa  rules. 

I  cite  this  example  to  show  that  Hong  Kong's  people  are  not  alone  in 
facing  the  xenophobia  of  an  allegedly  colour-  blind  system  of  immigration 
rules.  Britain's  inability  to  seize  the  unique  opportunity  provided  by  the 
transfer  in  terms  of  attracting  investment  and  strengthening  international 
links  demonstrates  the  prejudice  and  short-sightedness  of  policy  makers, 
successive  governments  and  a  whole  generation  of  law-makers  in  dealing 
with  non-white  immigration. 

Could  Britain  still  learn  from  this  and  make  a  last-minute  bid  to  steal  a 
march  over  its  economic  competitors  by  importing  more  or  less  the  whole 
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of  Hong  Kong?  Given  the  evidence  of  Hong  Kong's  intricate  economic 
integration  with  the  PRC,  this  seems  out  of  the  question.  Most  of  the  people 
who  were  ready  to  relocate  and  to  diversify  their  investment  from  Hong 
Kong  have  already  done  so  or  have  made  preparations  which  do  not  involve 
Britain.  For  many  businessmen,  the  considerable  attractions  of  Hong  Kong 
overshadow  anything  the  UK  might  offer.  Britain's  very  limited  and 
extremely  elitist  commitment  to  a  policy  of  attracting  investment,  most 
recently  by  introducing  a  new  immigrant  category  of  'investor'  into  the 
new  Immigration  Rules,  simply  does  not  go  far  enough.  Even  if  Britain 
were  to  change  its  mind  about  immigration  from  Hong  Kong  quite  radi- 
cally, the  projected  target  group,  like  the  Bombay  tourists,  would  no  longer 
want  to  come.  Trust  has  been  eroded  and  it  is  too  late  in  the  day.  Coping 
with  the  transfer  of  Hong  Kong  in  1997  is  so  far  advanced  that  a  belated 
British  change  of  policy  would  make  no  real  difference. 

Apart  from  continuing  immigration  to  the  territory,  our  study  also  shows 
increasing  evidence  of  the  phenomenon  of  re-migration  to  Hong  Kong. 
Clearly,  many  of  the  earlier  emigrants  either  intended  to  live  abroad  only 
for  a  limited  period,  often  to  secure  residence  rights  abroad.  Others  may 
have  regretted  their  decision  to  emigrate,  according  to  vivid  accounts  by 
several  of  our  informants.  Typically,  once  they  have  secured  the  desired 
insurance  of  settlement  rights  abroad,  i.e.  with  some  time  lag,  a  proportion 
of  emigrants  from  Hong  Kong  re-appear  in  the  statistics  as  re-migrants. 
This  fairly  recent  phenomenon  illustrates  what  we  have  described  as  a 
central  aspect  of  the  strategies  of  Hong  Kong  people,  the  individual  or 
family  technique  of  internationalisation.  As  earlier  studies  correctly  indi- 
cated, total  separation  from  Hong  Kong  could  well  be  costly  and  difficult 
to  reverse,  whereas  those  who  can  afford  to  retain  their  base  in  Hong  Kong 
would  do  much  better. 

Thus,  the  overall  picture  from  Hong  Kong  is  certainly  not  one  of  mass 
flight.  It  is  also  increasingly  apparent  that  reports  of  a  massive  brain  drain 
from  a  declining  Hong  Kong  have  been  a  feature  of  the  complex  myth- 
making  process  indulged  in  by  the  British  press. 

What  we  know  so  far  about  the  coping  processes  for  1997  all  suggests 
that  a  mass  movement  away  from  the  territory  at  any  time  after  the  transfer 
in  1997  is  highly  unlikely.  While  China  appears  to  have  become  sensitised 
to  the  needs  of  Hong  Kong,  the  desire  and  trend  among  substantial  sectors 
of  the  resident  population  to  stay  put  are  strong  and  persuasive.  If  anything, 
it  seems  that  the  problematic  issue  could  be  not  so  much  the  numbers  of 
emigrants  from  Hong  Kong  as  their  levels  of  skill  and  wealth.  While  the 
selective  loss  of  key  personnel  in  Hong  Kong  is  undoubtedly  a  matter  of 
some  concern,  we  have  shown  that  this  is  largely  a  result  of  economic 
calculations  by  business  leaders  faced  with  increased  costs  of  retaining 
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staff.  We  have  also  emphasised  the  importance  of  economic  confidence 
arising  from  China's  successful  experiments  with  Special  Economic  Zones. 
Through  the  Joint  Declaration  and  in  many  other  ways,  China  has  reassured 
the  people  of  Hong  Kong  that  they  belong  to  China,  that  Hong  Kong  will 
have  a  separate  status  as  a  Special  Administrative  Region,  and  that  China 
is  willing  to  allow  for  internal  diversity,  albeit  under  central  control.  If 
China  continues  to  demonstrate  over  the  next  few  years  that  it  is  willing 
and  able  to  work  towards  political  stability  and  to  safeguard  a  measure  of 
local  autonomy  as  well  as  excellent  economic  results  in  its  own  Special 
Economic  Zones,  there  would  be  less  incentive  still  for  emigration  from 
Hong  Kong.  In  fact  there  might  be  considerable  immigration  to  the  territory 
and  British  fears  of  immigration  from  Hong  Kong  could  be  proved  utterly 
wrong. 

To  reiterate,  it  is  central  to  our  present  discussion  that  Hong  Kong's 
recent  process  of  internationalisation  has  largely  by-passed  Britain,  whose 
restrictive  laws  have  hindered  and  ultimately  prevented  participation  in  this 
complex  strategic  restructuring.  British  policies  have  in  fact  helped  to 
channel  significant  Hong  Kong  investment  to  places  like  Sydney  or  Van- 
couver, rather  than  London  or  Manchester.  What  else  is  this  than  economic 
self-starvation,  driven  by  the  perception  that  it  is  undesirable  for  Britain  to 
be  'swamped'  by  aliens? 

China,  on  the  other  hand,  has  in  essence  treated  the  Chinese  population 
of  Hong  Kong  as  its  own  and  has  resented  British  moves  to  offer  Chinese 
BDTCs  full  British  citizenship.  Chinese  opposition  to  what  is  seen  as 
interference  could  perhaps  be  explained  by  pride:  most  of  the  people  to 
whom  this  offer  was  made  are  claimed  by  the  PRC  as  'compatriots'.  But 
they  might  also  object  to  Britain's  attempt  to  select  50,000  permit  holders 
on  the  basis  of  financial  and  professional  criteria  which  apply,  similarly,  to 
the  selection  processes  for  new  immigrants  to  Canada,  Australia  and  the 
USA.  While  China  could  not  effectively  challenge  and  counteract  the 
immigration  policies  of  those  countries,  other  than  by  confidence-building 
measures  in  its  own  realm,  including  Hong  Kong,  it  could  and  did  voice 
opposition  to  Britain's  strategies  of  making  political  capital  out  of  the 
Tiananmen  Square  events. 

The  more  important  Chinese  apprehensions,  however,  appear  to  be  of 
an  economic  nature.  This  has  become  more  obvious  recently,  with  the 
ongoing  dispute  over  the  new  airport  revealing  Chinese  worries  about  being 
left  with  a  costly  inheritance.  The  old  insinuations  about  Britain  seeking  to 
bleed  the  colony  dry  of  funds  persist.  Meanwhile,  China  continues  to 
withhold  agreement  to  the  project  and  all  the  British  administration  can  do 
is  hope  for  good  news.  While  complex  new  financial  arrangements  are 
being  introduced  in  Hong  Kong,  Chinese  officials  in  the  territory  are 
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seeking  to  give  signals  that  politics  and  fiscal  agenda  are  not  interlinked. 
The  continuing  squabbles  distract  from  the  bigger  issue,  which  is  that  China 
now  calls  the  shots  in  Hong  Kong  and  claims  not  only  the  territory  but  also 
the  people  who  live  and  work  there. 

China  may  also  have  much  wider  considerations  in  mind.  As  we  saw, 
several  studies  refer  to  it  as  a  test  case  for  the  ultimate  aim  of  the  PRC  in 
re-uniting  the  whole  of  China,  crowned  by  the  eventual  return  of  Taiwan 
to  the  fold  of  mainland  China.  The  PRC  has  probably  also  been  pursuing 
a  hidden  policy  of  peopling  Hong  Kong  to  pre-empt  self-determination,  in 
other  words,  to  undermine  a  movement  towards  independent  status  for  the 
territory.  This  means  that  significant  numbers  of  Hong  Kong  residents 
today  are  China's  people  in  more  than  one  sense. 

Not  surprisingly,  therefore,  more  recent  assessments  of  the  Hong  Kong 
situation  point  to  a  scenario  of  fairly  smooth  transition.  In  theory,  China 
could  possibly  resort  again  to  atrocities  at  any  time,  but  such  a  scenario 
seems  empirically  unsound  from  our  evidence.  Another  Tiananmen 
Square-type  disaster  in  Hong  Kong  could  lead  to  a  mass  exodus  of  key 
personnel,  including  many  expatriates  or  foreign  'guest  workers',  and 
China  must  be  concerned  to  avoid  such  upheaval  —  the  economic  costs 
and  international  implications  would  be  too  vast.  Overholt  concludes  that 
China's  golden  goose  needs  an  atmosphere  of  peace  and  quiet  to  produce 
its  significant  contribution  to  the  economic  prosperity  of  the  PRC.  China 
has  apparently  understood  this  simple  message  and  policies  seem  to  have 
been  put  in  place  to  pre-empt  uncontrolled  eruptions  of  violence  directed 
at  Hong  Kong.  In  such  a  scenario  significant  emigration  from  Hong  Kong 
in  or  after  1997  remains  extremely  unlikely. 

Virtually  all  opinion  surveys  in  Hong  Kong  have  for  some  time  shown 
that  should  there  be  any  emigration  from  Hong  Kong  after  the  transfer,  very 
little  would  be  directed  towards  the  UK.  This  should  cause  anxiety  in 
Britain  rather  than  relief,  although  it  will  please  those  who  would  rather 
see  Britons  poor  than  sharing  their  island  with  too  many  strangers. 

Important  apprehensions  remain.  Will  large  numbers  of  Hong  Kong 
residents  arrange  to  be  on  holiday  abroad  at  the  critical  time  in  summer 
1997?  Following  the  most  recent  restrictions  imposed  under  the  Asylum 
and  Immigration  Appeals  Act,  1 993,  the  indications  are  that  Britain  will  not 
even  let  such  persons  enter  the  country  as  visitors  before  the  critical  time. 
We  should  not  be  surprised  if  secret  and  plainly  xenophobic  and  discrimi- 
natory instructions  concerning  visitors  from  Hong  Kong  will  be  given  to 
immigration  officials  in  due  course.  If  'there  ain't  no  black  in  the  Union 
Jack',  there  is  no  space  for  yellow,  either. 

Britain's  obvious  lack  of  commitment  to  the  people  of  Hong  Kong,  the 
ludicrously  inflated  argument  that  more  than  3.5  million  Chinese  people 
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might  be  flooding  into  Britain  and  the  persistent  attempts  to  show  China  as 
unfit  to  cope  with  Hong  Kong,  have  all  deflected  attention  from  the  real 
issue.  This  issue  concerns  ethnic  minorities  in  Britain  and  Hong  Kong, 
rather  than  the  people  of  Hong  Kong  as  a  whole.  The  lurking  fear  in  Britain 
that  the  transfer  of  Hong  Kong  to  the  PRC  may  not  be  achieved  without 
immigration  consequences  for  Britain  will  probably  persist,  nourished  by 
sensation- hungry  media  and  xenophobic  undercurrents.  But  the  most  likely 
argument  for  British  responsibilities,  namely  that  Britain  would  be  in  a  most 
difficult  position  regarding  admission  of  its  own  nationals  if  Hong  Kong 
suddenly  became  a  refugee-producing  place  after  1  July  1997,  is  factually 
inaccurate,  since  almost  all  those  persons  will  in  fact  have  become  Chinese 
citizens.  One  may  predict,  however,  that  hyped-up  threats  will  be  used, 
probably  till  well  after  the  transfer  date  in  mid- 1997,  to  keep  xenophobic 
sentiments  alive. 

We  need,  finally,  to  focus  on  some  major  implications  of  the  impending 
transfer  for  Britain,  including  new  issues  which  have  remained  hidden  from 
public  view.  The  UK  has  not  only  been  losing  China's  goodwill  and 
international  credibility  but  has  also  deprived  itself  of  important  economic 
impulses  which  immigration  from  Hong  Kong  could  have  brought. 

Firstly,  the  decolonisation  process  in  Hong  Kong  has  not  led  to  a 
reorientation  of  British  policies  on  immigration  and  nationality  law;  they 
continue  to  be  dominated  by  racist  and  xenophobic  undertones  and  agenda. 
Hardly  anybody  complains  about  the  fact  that  millions  of  'white'  people 
from  all  over  the  world  have  been  given  the  right  of  abode  in  the  UK,  that 
more  than  200  million  EC  citizens  could  come  to  Britain  if  they  wanted 
and  that  insecure  white  South  Africans  have  arrived  in  Britain  in  large 
numbers.  But  if  any  group  of  non- white  persons,  however  small,  seeks  the 
right  of  abode  in  Britain,  protective  shutters  instantly  go  down.  The 
continuing  predicament  of  the  less  than  10,000  ethnic  minority  BDTCs  in 
Hong  Kong  confirms  that  Britain  still  has  a  long  way  to  go  in  developing 
a  humane  and  just  policy  of  coping  with  the  transfer. 

There  is  a  real  danger  that  the  continuing  cultivation  of  phobias  about 
immigration  from  Hong  Kong  will  be  used  during  the  next  few  years  in 
Britain  to  justify  downgrading  of  standards  and  further  restrictions  of  the 
rights  of  immigrants  and  their  descendants  in  Britain  generally.  In  the 
current  climate  of  public  concern  about  refugees  from  anywhere  in  the 
world,  distorted  publicity  about  Hong  Kong  and  the  fake  threat  of  millions 
of  potential  refugees  will  continue  to  be  used  to  legitimise  more  restrictive 
action  and  to  deprive  all  asylum  seekers  of  meaningful  and  internationally 
guaranteed  protection.  There  is  a  similar  danger  at  the  level  of  European 
policies,  where  Britain  has  repeatedly  taken  the  lead  in  scaremongering. 
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Further,  there  are  early  warning  signs  that,  in  the  aftermath  of  1997,  the 
people  of  Britain  will  be  confronted  with  all  kinds  of  British  personnel  from 
Hong  Kong  who  could  not  stay  because  of  the  sensitivity  of  their  occupa- 
tions or  for  other  reasons.  It  is  therefore  likely  that  Britain  will  have  to 
accommodate,  inter  alia,  members  of  the  colonial  elite,  almost  exclusively 
white,  considered  undesirable  by  China  and,  more  discomfortingly,  police, 
security  and  military  personnel  used  to  methods  of  operating  which  might 
not  go  down  too  well  in  Britain.  In  other  words,  not  only  have  the  rich  and 
resourceful  investors  from  Hong  Kong  gone  to  Australia  and  other  attrac- 
tive places  but  Britain  will  actually  end  up  with  burdens  from  the  process 
of  decolonialisation  about  which  there  is  no  public  discussion,  while  a  lot 
of  attention  and  adverse  publicity  is  given  to  the  very  small  numbers  of 
non-white  claimants  for  the  right  of  abode  in  Britain,  who  may  never 
actually  settle  in  the  UK. 

We  are  not  arguing  here  for  the  right  of  all  Hong  Kong  people  to  be 
granted  the  facility  to  come  to  Britain;  most  of  them  would  not  even  want 
it.  Neither  is  the  right  of  all  Chinese  BDTCs  of  Hong  Kong  to  a  place  in 
Britain  any  longer  an  issue  for  serious  debate  :  they  have  also  demonstrated 
their  lack  of  enthusiasm  about  a  future  in  Britain.  In  a  sense,  therefore,  those 
opposed  to  immigration  can  be  pleased,  since  this  study  provides  strong 
evidence  that  the  deterrent  measures  of  British  immigration  policy  and 
dithering  over  Hong  Kong  have  had  the  desired  effects  of  keeping  the 
territory's  millions  well  away.  Britain  has  successfully  turned  her  back  on 
most  of  Hong  Kong's  people  and  the  latter  have  responded  by  writing  off 
their  links  with  the  UK. 

So  in  a  way,  there  is  no  cause  for  alarm.  In  fact,  being  alarmist  about 
immigration  has  been  a  recurrent  fashion  which  has  apparently  gripped 
Europe  again  in  the  early  1990s.  Britain  might  do  well  to  devise  a  humane 
scheme  of  entry  regulation  for  the  few  people  from  Hong  Kong  who  do 
wish  to  secure  the  right  of  abode  in  the  UK.  Since  there  is  no  factual  basis 
for  British  fears  about  massive  immigration  from  Hong  Kong,  since  the 
projected  floods  have  not  materialised  and  probably  never  will,  Britain  and 
the  EC  should  relax  and  begin  to  contemplate  rational  policies  for  the 
reception  and  integration  of  the  few  who  want  to  leave  Hong  Kong, 
possibly  bringing  important  assets  with  them.  In  particular,  there  seems  no 
sensible  reason  left  now  for  Britain  not  to  offer  the  right  of  abode  to  the 
few  remaining  ethnic  minority  BDTCs  from  Hong  Kong  who  ask  for  it. 

To  conclude  then,  China's  and  Hong  Kong's  multiple  gains  from  the 
process  of  transfer  contrast  sharply  with  Britain's  complex  and  multiple 
losses  which  are,  to  some  extent,  an  inevitable  result  of  the  impending 
transfer.  The  present  study  demonstrates  clearly  that  it  is  too  late  now  for 
Britain  to  make  amends  as  far  as  the  people  of  Hong  Kong  are  concerned. 
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The  cost  to  the  UK  may  well  be  much  heavier  than  we  would  care  to  know. 
It  seems  that  the  UK  has  still  much  more  grieving  and  coping  to  do  than 
Hong  Kong  itself. 

■   Notes  and  References 

1.  See  House  of  Lords,  Official  Report,  Vol.  552,  No.  39,  (Monday  14  February 
1994),  col.  16. 

2.  Talking  to  people  informally,  I  have  been  struck  by  the  quite  commonly  expressed 
view  in  Britain  that  the  people  of  Hong  Kong  must  be  terribly  reluctant  to  let  the 
British  go.  This  view  appears  to  owe  as  much  to  rosy  perceptions  of  British 
colonial  benevolence  as  to  popular  images  of  Chinese  cruelty.  The  underlying 
'ethnic'  issues  would  constitute  an  interesting  study,  which  obviously  cannot  be 
pursued  here. 

3.  See  already  the  optimistic  assessment  of  Overholt  1993.  More  recently,  David 
Shambaugh's  article  in  The  Asian  Age  3  May  1994  on  hope  in  China  for  change 
without  violence  sets  the  new  trend. 

4.  Such  hubris  is  of  course  not  peculiar  to  Britain.  In  an  otherwise  excellent  and 
sensible  book,  evidence  of  American  bragging  about  human  rights  standards  is 
seen  when  Overholt  1993: 149  writes  that  if  the  USA  ranks  100  on  a  freedom  scale 
of  1  to  100,  Britain  ranks  perhaps  97,  and  Hong  Kong  94! 

5.  Other  current  examples  would  be  India's  stoic  refusal  of  US  interference  in  its 
nuclear  programme  and  Singapore's  clear  message  that  a  decision  to  cane  a  young 
American  offender  would  not  be  withdrawn  simply  because  the  US  President 
intervened. 

6.  See  in  particular  Cottrell  1993  and  now  Cradock  1994. 

7.  It  has  been  suggested  that  the  Portuguese  learnt  their  lesson  during  the  1960s  in 
Goa,  when  the  Indians  simply  invaded  the  territory. 

8.  Lord  Bonham-Carter  during  the  House  of  Lords  debates  about  the  predicaments 
of  the  ethnic  minority  BDTCs  in  Hong  Kong.  For  details  see:  House  of  Lords, 
Official  Report,  Vol.  548  No.  172,  col.  389. 

9.  For  details  see  Overholt  1993:150-151. 

10.  See  ibid:  152  and  207. 

11.  This  impression  was  conveyed  to  me  from  Hong  Kong  by  Jean-Francois  De- 
stexhe. 

12.  The  figures  cited  here  are  taken  from  Skeldon  1990-91:502.  For  details  of  the 
discussion  see  above,  ch.  4.3.1. 

13.  It  should  at  least  be  noted  here  that  in  Britain  the  opposite  is  the  case:  Always 
quick  to  cite  the  numbers  of  immigrants,  British  sources  are  less  forthcoming  on 
the  significant  numbers  of  emigrants,  among  whom  there  are  now  many  non-white 
persons.  This  issue  deserves  some  serious  study. 

14.  So  Lord  Chalfont  on  15  July  1993,  during  the  debate  on  the  British  Nationality 
(Hong  Kong)  (Selection  Scheme)  (Amendment)  Order,  1993  and  the  Hong  Kong 
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(British  Nationality)  (Amendment)  Order,  1993.  See:  House  of  Lords,  Official 
Report,  Vol.  548  No.  172,  col.  400. 

15.  Significantly,  Australia  and  a  number  of  smaller  countries  have  been  quite 
interested  in  such  proposals.  For  some  discussion  see  Wilson  1990:241-242; 
Rayner  1990:42  dismissed  the  idea  as  'specious'. 

16.  For  details  see  The  Corn'  Report  of  1989  and  Gillespie  1990.  The  report  itself  is 
most  difficult  to  obtain,  which  cannot  be  explained  away  by  the  fact  that  it  was 
published  in  Hong  Kong. 

17.  In  particular  Rose  et  al.  1969  and  Jones  and  Smith  1970. 

18.  For  details  see  Menski  1994,  Spencer  1994a  and,  more  widely  Spencer,  1994b. 

19.  For  details  see  e.g.  The  Asian  Age  23  April  1994  and  27  April  1994. 

20.  Evidence  on  this  from  India  or  other  countries  is  bound  to  be  dismissed  as 
'anecdotal'.  It  would  be  most  interesting  to  research  this  issue  in  detail.  My  own, 
fieldwork-based  but  limited  evidence  is  to  the  effect  that  Indian  middle-class 
tourists  prefer  to  spend  their  money  in  more  congenial  environments,  such  as 
Singapore  or  Dubai.  Notably,  a  more  recent  trend  is  Indian  tourist  travel  to  Hong 
Kong. 

21.  This  is  defined  as  a  person  who  has  a  million  pounds  at  his  or  her  disposal. 

22.  In  particular  Lam  1990b. 

23.  It  needs  to  be  stressed  here  that  our  research  reached  that  conclusion  independently 
of  Overholt's  recent  study,  which  fully  confirms  what  we  found.  For  details  see 
in  particular  Overholt  1993:186-187. 

24.  See  e.g.  The  Times  7  July  1992. 

25.  The  Asian  Age  3  May  1994  indicates  that  Hong  Kong  Governor  Chris  Patten  is 
now  waiting  for  an  announcement  from  China's  top  official  responsible  for  Hong 
Kong.  This  vividly  illustrates  the  slowly  shifting  power  balance  in  the  colony. 

26.  See  The  Asian  Age  6  May  1 994. 

27.  See  again  David  Shambaugh's  article  in  The  Asian  Age,  3  May  1994. 

28.  See  my  review  of  Collinson  1993  at  Vol.  8  No.  1  [January  1994]  Immigration  and 
Nationality  Law  and  Practice,  pp.  28-29. 
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What  does  the  looming  transfer  of 
power  to  the  People's  Republic  of 
China  mean  for  the  people  of  Hong 
Kong?  Should  Britain  expect  a  new 
flood  of  refugees? 

In  this  detailed  study,  based  on 
fieldwork  in  Hong  Kong,  a  team  of 
researchers  has  examined  the 
relevant  nationality  law  provisions 
to  show  how  Britain  has  been 
seeking  to  protect  itself  against  any 
fall-out  from  Hong  Kong.  They 
provide  new  evidence  about  how 
residents  of  Hong  Kong  have  lost 
trust  in  Britain's  promises  and 
begun  to  look  elsewhere.  Their 
economic  analysis  demonstrates 
that  it  is  becoming  less  and  less 
attractive  for  the  people  of  Hong 
Kong  to  turn  to  Britain  for  a  secure 
prosperous  future  —  but  this  does 
not  mean  that  there  are  no  potential 
implications  of  the  handover  of 
power. 
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